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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION
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NORFOLK SOUTHERN RAILWAY
COMPANY,
Plaintif £, : Case No. 1:08-CV-618
vs.
CITY OF ALEXANDRIA, et
al.,
Defendants.
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CITY OF ALEXANDRIA,
Counterclaim Plaintiff, ;
vs. : é
NORFOLK SOUTHERN RAILWAY : Case No. 1:08-CV-618
COMPANY,
Counterclaim Defendant,
and
RSI LEASING, INC., : {
Third-Party Defendant.
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Highly confidential 30(b) (6) deposition of DAVID
T. LAWSON called for examination pursuant to notice
of deposition, on Thursday, October 16, 2008, in
Alexandria, Virginia, at the Offices of the
Alexandria City Attorney, City Hall, 301 King
Street, Suite 1300, at 9:17 a.m., before DONALD R.
THACKER, a Notary Public within and for the
Commonwealth of Virginia, wheniwere present on

behalf of the respective parties:

W. ERIC PILSK, ESQ.

Kaplan, Kirsch & RockWell LLP

1001 Connecticut Avenue, Northwest
Washington, DC 20036

202.955.5600 202.955.5616
Epilsk@kaplankirsch.com

On behalf of City of Alexandria

- continued -
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a break.
(10:50 a.m. -- recess -- 10:55 a.m.)
BY MR. PILSK:
Q First, I have what I think is a

straightforward guestion, but what is a pig
facility?

A That is slang for piggyback or otherwise
known as intermodal truck-to-rail, literally the
trailer of the truck, the semitruck, the trailer,
being put onto the railcar, or a container being put
onto a railcar, pig is slang for that.

Q And then a question about follow up on the
potential impacts of actually application of the
permit to the facility.

A Uh-huh.

Q The concerns you expressed about the
potential for cars, railcars backing up in the
system, congestion, the ability to move the ethanol
through thersystem in a timely manner, that is a
function largely of the volume of ethanol that is
actually being shipped through the system; is that

correct?

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage

202-347-3700 - 800-336-6646




26981
DRT

10

11

12

13

14

15

16

17

18

19

20

21

22

73

A I want to clarify. When you say, you are
relating backing up as a result of the specific
location at Van Dorn.

Q And the permit of 20 trucks per day.

A The application of the permit to that
specific location, and then cars that are coming
from multiple origins, predominantly in the Midwest
to this location, backing up in our rail system.

Q Correct. In other words, my guestion is,
if the volume of ethanol decreased such that 20 cars
a day were sufficient, 20 trucks a day was
sufficient to accommodate the volume being shipped,
those congestion effects wouldn't occur; is that
correct?

A If we had the restrictions imposed upon us
and they were only going to ship the equivalent
number of railcars to satigsfy the demand then,.no,
we would not have congestion, because that ethanol
will find another way, the market will find another
way to satisfy that demand eventually, so no.

MR. PILSK: Okay, I am done.

MR. BRYANT: All right.
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Why don't we read. I think the purpose of
reading is just to make sure there are no
transcription errors.

MR. PILSK: You have the opportunity to
read the transcript and correct any transcription
errors. It doesn't mean that you can, you can't
restate your testimony or rephrase it or change what
you actually said, but if it was transcribed
incorrectly you have an opportunity to correct that
and talk to yéur counsel about that.

MR. BRYANT: Sure, we will go ahead and
read, since it is quick, and if there are instances
where he will read and say oh, it looks fine, at
that time you can waive it and I will tell Eric.

MR. PILSK: Why don't we keep this on the
record, because we have been consistently bad about
it. We have been good about designating when, if
highly confidential sections begin and not really
good about when they end.

MR. BRYANT: These depositions probably
start with and then from then on its probably

designated confidential. My suggestion is that we
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PART 1 The City Charter

Editorial Note: This part contains the Charter of the City of Alexandria, as provided by an act of
the General Assembly of Virginia, approved April 7, 1950 (Acts 1950, ch. 536, p. 1038 et seq.)
and all acts amendatory thereof. The original catchlines have been retained. In any instance in
which the charter has no catchline, a catchline has been added by the editor.

* * *

Chapter 2 Powers

§ 2.01 General grant of powers.

§ 2.02 Financial powers.

§ 2.03 Powers relating to public works, utilities and properties.

8 2.04 Power to make regulations for the preservation of the safety, health, peace, good order,
comfort, convenience, morals and welfare of the city and its inhabitants.

8 2.04.1 Powers relating to relationship between landlord and tenant.

§ 2.04.2 Powers relating to housing and community development.

8 2.04.3. Alexandria Redevelopment and Housing Authority Board of Directors.
§ 2.05 Miscellaneous powers.

8 2.06 Enforcement of regulations.

§ 2.07 Licenses, permits and service fees.

8 2.08 Injunctions against the city.

* Xk *

An Act to provide a new charter for the City of Alexandria, Virginia, and to repeal Chapter 280
of the Acts of Assembly of 1932, entitled "An Act to provide a new charter for the City of
Alexandria, Virginia," approved March 24, 1932, and acts amendatory thereto.

Be It Enacted By The General Assembly of Virginia:



CHAPTER 2 Powers
Sec. 2.01 General grant of powers.

The city shall have and may exercise all powers which are now or may hereafter be conferred
upon or delegated to cities under the Constitution and laws of the Commonwealth and all other
powers pertinent to the conduct of a city government the exercise of which is not expressly
prohibited by the said Constitution and laws and which in the opinion of the council are
necessary or desirable to promote the general welfare of the city and the safety, health, peace,
good order, comfort, convenience and morals of its inhabitants, as fully and completely as
though such powers were specifically enumerated in this charter, and no enumeration of
particular powers in this charter shall be held to be exclusive but shall be held to be in addition to
this general grant of powers.

* * *

Sec. 2.03 Powers relating to public works, utilities and properties.
In addition to the powers granted by other sections of this charter the city shall have power:

(@) To lay out, open, extend, widen, narrow, establish or change the grade, or close, vacate,
abandon, construct, pave, curb, gutter, grade, regrade, adorn with shade trees, otherwise improve,
maintain, repair, clean and light streets, including limited access or express highways, alleys,
bridges, viaducts, subways and underpasses, and make and improve walkways upon streets and
improve and pave alleys within the city; and the city shall have the same power and authority
over any street, alley or other public place ceded or conveyed to the city or dedicated or devoted
to public use as over other streets, alleys and other public places; provided, further, that
whenever any ground shall have been opened to and used by the public as a street or alley for ten
years it shall be considered as dedicated to the public and the city shall have the same authority
and jurisdiction over and right and interest therein as it has over other streets.

(b) To acquire, by purchase, condemnation, or otherwise and to construct, own, maintain and
operate, within and without the city, public parks, parkways, playfields and playgrounds, and to
lay out, equip and improve them with all suitable devices, buildings and other structures, and to
charge admissions and fees for the use of such facilities.

(c) To collect and dispose of garbage and other refuse and to impose and collect reasonable
charges for such service, and to construct, maintain and operate, within and without the city,
incinerators, dumps or other facilities or means of disposal of such garbage and other refuse.

(d) To construct, maintain and operate, within and without the city, sanitary sewers, storm
sewers, drains, and culverts.

(e) To assess the whole or part of the cost of making and improving walkways on the existing
streets, improving or paving existing alleys or constructing sewers, culverts and drains, upon the



owners of land abutting thereon or on the street or alley in which such sewer, culvert or drain is
laid, provided that the amount of such assessment shall not exceed the peculiar benefit resulting
to the landowner from the improvement; provided further, that in lieu of any such assessment for
the construction of a sewer, culvert or drain, the city may assess and collect an annual sewer tax
as compensation for the use thereof, and may provide for the commutation thereof, upon such
terms and conditions as the council may provide by ordinance, but such assessment shall not be
in excess of the peculiar benefit resulting therefrom to such abutting landowners; and provided
further, that the city may acquire by condemnation or otherwise any interest or right of any
owner of abutting property in the use of any sewer, culvert or drain, and thereafter charge such
landowner for the use of such sewer, culvert or drain. The city may order such improvements to
be made and the cost thereof apportioned in pursuance of an agreement between the city and the
abutting landowners. In the absence of such an agreement the improvements may be ordered on a
petition from not less than three-fourths of the landowners to be affected thereby or by a majority
affirmative vote of the council.

() To construct, maintain and equip all buildings and other structures necessary or useful in
carrying out the powers and duties of the city.

(g) Tosell, lease or dispose of, except as otherwise provided in this chapter and in the
Constitution and laws of the Commonwealth, land, buildings and other property of the city, real
and personal.

(h) To control and regulate the use and management of all property of the city, real and
personal.

(i) To acquire, by purchase, condemnation, lease, or otherwise, and to construct and maintain or
authorize the construction and maintenance of bridges, viaducts, subways or underpasses over or
under any stream, creek or ravine when any portion of such bridge, viaduct, subway or underpass
is within the city limits, and to charge or authorize the charging of tolls for their use by the
public, and to require compensation for their use by public utility, transmission or transportation
companies, except as the right to require such compensation is affected by any contract
heretofore or hereafter made with the company concerned; provided, that the council shall have
authority to exempt from the payment of tolls for the use of any such bridge, viaduct, subway or
underpass all vehicles, licenses to operate which have been paid to the city.

(1) To authorize by ordinance, in accordance with the Constitution and laws of the
Commonwealth, the use of the streets for the laying down of street railway tracks and the
operation of street railways therein under such conditions and regulations as may be prescribed
by such ordinance or by any future ordinance, or to acquire by agreement or condemnation any
such street railway and maintain and operate the same.

(k) To acquire, by purchase, condemnation, lease, or otherwise and to construct, own, maintain
and operate within and without the city, places for the parking or storage of vehicles by the
public, which shall include but not be limited to parking lots, garages, buildings and other land,
structures, equipment and facilities, when in the opinion of the council they are necessary to
relieve congestion in the use of streets and to reduce hazards incident to such use; provide for



their management and control by a department of the city government or by an agency
established by ordinance for the purpose; authorize or permit others to use, operate or maintain
such places or any portions thereof, pursuant to lease or agreement, upon such terms and
conditions as the council may determine; and charge or authorize the charging of compensation
for the parking or storage of vehicles or other services at or in such places.

() To acquire, by purchase, condemnation, lease, or otherwise and to construct, own, maintain
and operate, within and without the city, airports and all the appurtenances thereof; provide for
their management and control by a department of the city government; charge or authorize the
charging of compensation for the use of any such airport or any of its appurtenances; lease any
appurtenance of any such airport or any concession incidental thereto or, in the discretion of the
council, lease any such airport and its appurtenances with the right to all concessions thereon to,
or enter into a contract for the management and operation of the same with any person, firm or
corporation on such terms and conditions as the council may determine.

(m) To acquire, by purchase, condemnation, lease, or otherwise, and to construct, own,
maintain and operate, within and without the city, stadia, arenas, swimming pools and other sport
and recreational facilities; provide for their management and control by a department of the city
government; charge or authorize the charging of compensation for the use of or admission to
such stadia, arenas, swimming pools and other sport and recreational facilities, including charges
for any service incidental thereto; lease, subject to such regulations as may be established by
ordinance, any such stadium, arena, swimming pool or other sport or recreational facility or any
concession incidental thereto, or enter into a contract with any person, firm or corporation for the
management and operation of any such stadium, arena, swimming pool or other sport or
recreational facility, including the right to all concessions incident to the subject of such contract,
on such terms and conditions as the council may determine.

(n) To acquire, by purchase, condemnation, lease, or otherwise and to construct, own, maintain
and operate, within and without the city, water works, gas plants and electric plants, with the
pipe and transmission lines incident thereto, and to charge and collect compensation therefor,
and to provide penalties for the unauthorized use thereof; to acquire by purchase, condemnation
or otherwise from lower riparian owners the right to divert streams into the present or any future
reservoir.

(o) To acquire, by purchase, condemnation, lease, or otherwise and to construct, own, maintain
and operate, within and without the city, landings, wharves, docks, canals and the approaches to
and appurtenances thereof, tracks, spurs, crossings, switchings, terminals, warehouses and
terminal facilities of every kind and description necessary or useful in the transportation and
storage of goods, wares and merchandise; perform any and all services in connection with the
receipt, delivery, shipment and transfer in transit, weighing, marking, tagging, ventilating,
refrigerating, icing, storing and handling of goods, wares and merchandise; prescribe and collect
charges from vessels coming into or using any of the landings, wharves and docks, and from
persons using any of the facilities above prescribed; provide for the management and control of
such facilities or any of them by a department of the city government; lease any or all of such
facilities or any concessions properly incident thereto to any person, firm or corporation for the
maintenance and operation of any or all of such facilities on such terms and conditions as the



council may determine; apply to the proper authorities of the United States to grant to the city the
privilege of establishing, maintaining and operating a foreign trade zone within or without the
city; regulate the use of other landings, wharves and docks located on the Potomac River within
or near the city; prevent and remove obstructions from the harbor in, upon or near the landings,
wharves, docks or canals adjacent thereto, and collect from the person or persons responsible for
such obstructions the cost of their removal; close or discontinue the use of any such wharf,
landing, dock or canal now owned or hereafter acquired by the city and upon the closing or
discontinuance of such use the same shall thereupon be forever discharged from any public use
or easement or from any obligation theretofore imposed by reason of such public use or
easement by statute or otherwise.

(p) To acquire, by purchase, condemnation, lease, or otherwise such other utilities, abattoirs and
other enterprises within as well as without the city, as may be deemed to be in the public interest.

(g) To compel persons sentenced to confinement in the city jail for petty larceny or other
misdemeanor or other violations of the city ordinances to work on the public streets, parks or
other public works of the city; and on the requisition of the judge of the circuit court it shall be
the duty of the sheriff of the city to deliver such person to the duly authorized agent of the city
for such purposes from day to day as be may be required.

(r) To give names to or alter the names of streets.

(s) To contribute funds or other aid to the building or improvements of permanent public roads
leading to the city or of bridges on such roads, or to the purchase of such roads by an affirmative
vote of two-thirds of the council provided that no such appropriation shall be made towards the
building, purchase, or improvement of any road or bridge at a point more than five miles beyond
the corporate limits of the city measured along the route of such road.

(t) To sell any product or by-product of any utility owned and operated by the city.

(u)(1) To acquire, establish, construct, improve, enlarge, operate and maintain a sewage
disposal system with all necessary sewers, conduits, pipe lines, pumping and ventilating
stations, treatment plants and works, plants and facilities for the manufacture of by-
products, and other plants, structures, boats, conveyances and other real and personal
property necessary for the operation of the sewage disposal system.

(2) To acquire by purchase, gift, condemnation or otherwise, real estate, or rights to
easements therein, necessary or convenient for establishment, enlargement, maintenance
or operation of such sewage disposal system, and the right to dispose of property so
acquired no longer necessary for the use of such system; provided, that the provisions of
section 25-233 of the Code of Virginia shall apply to any property belonging to any
corporation possessing the power of eminent domain that may be sought to be taken by
condemnation hereunder.



(3) To borrow money for the purpose of acquiring, establishing, constructing, improving
and enlarging the sewage disposal system and to issue bonds therefor in the name of the
City of Alexandria, as hereinafter provided.

(4) To accept gifts or grants of real or personal property, money, material, labor or
supplies for the establishment and operation of such sewage disposal system, and to make
and perform such agreements or contracts as may be necessary or convenient in the
procuring or acceptance of such gifts or grants.

(5) To enter on any lands, waters and premises for the purpose of making surveys,
borings, soundings and examinations for acquiring, constructing and operating the
sewage disposal system and for the prevention of pollution of state waters.

(6) To enter into contracts with the United States of America, or any department or
agency thereof, or with the Commonwealth of Virginia or any other government or public
agency in the United States, or with any person, firm or corporation providing for or in
relation to the use, treatment and disposal of sewage and industrial wastes and by-
products.

(7) To require that all sewage and industrial waste created or originating upon any and
all real estate or anywhere within the city be disposed of through the sewage disposal
system.

(8) To fix, charge and collect fees, rents or other charges for the use and services of the
sewage disposal system. Such fees, rents and charges may be charged to and collected
from any person contracting for the same, or from the owner or the occupant, or some or
all of them, who uses or occupies any real estate which directly or indirectly is, or has
been or will be connected with the sewage disposal system or from which originates, has
originated or will originate sewage or industrial wastes, or either, which directly or
indirectly have entered or will enter the sewage disposal system; and the owner or
occupant of any such real estate shall pay to the city such fees, rents and charges at the
time and place where the same are due and payable.

Such fees, rents and charges, being in the nature of use or service charges for use of the
sewage disposal system, shall be in addition to tap charges heretofore or hereafter collected for
connection to and use of the regular sewer pipes of the city, and shall, as nearly as the council
shall deem practicable and equitable, be uniform for the same type, class and amount of use or
service of the sewage disposal system, and may be based or computed either on the consumption
of water on or in connection with the real estate, making due allowances for commercial use of
water, or on the number and kind of water outlets on or in connection with the real estate or on
the number and kind of plumbing or sewage fixtures or facilities on or in connection with the
real estate, or on the number or average number of persons residing or working on or otherwise
connected or identified with the real estate, or any other factors determining the type, class and
amount of use or service of the sewage disposal system, or on any combinations of such factors,
or on such other basis as the council may determine. Such fees, rents and charges shall be due
and payable at such time as the council may determine, and the council may require the same to



be paid in advance for periods of not more than six months.The revenue derived from any or all
of such fees, rents and charges is hereby declared to be revenue of such sewage disposal system.

In the event the fees, rents or charges charged for the use and services of the sewage
disposal system by or in connection with any real estate shall not be paid when due, interest shall
at the time begin to accrue thereon at the annual rate of six percent, plus such penalty as the
council may determine, and the person or corporation supplying water for the use of such real
estate, or the owner or occupant thereof, shall cease supplying water thereto at the request of the
city manager.

Such fees, rents and charges and the interest due thereon may be recovered by the City of
Alexandria by action at law or suit in equity and shall constitute a lien against the property
ranking on a parity with liens for unpaid city taxes.

(v) To acquire by purchase, exchange, gift, lease or otherwise real estate or any interest therein,
whether located within or without the city or State, lying between the center line of the George
Washington Memorial Parkway (also known as Washington Street) on the west, the present
established bulkhead line in the Potomac River on the east and the corporate limits of the City of
Alexandria on the north and south as projected to said present established bulkhead line, for the
purpose of public use, or sale, lease or exchange for such reasonable and fair condition and upon
such terms and conditions as the city council shall determine.

Such sale, lease or exchange by the city may be to or with any person, firm, corporation or entity
and for any purpose which the city council may determine to be in the public interest.

(w) To acquire by purchase, exchange, gift, lease or otherwise, real or personal property or any
interest therein for contribution and conveyance to the Washington Metropolitan Area Transit
Authority as a portion of the city's participating share of the costs of the Authority's Mass Transit
Plan.

(x) With the use of parking meters, to assess charges for the privilege of parking on designated
public streets and to use the revenues derived therefrom for any public purpose incident to the
acquisition, maintenance or provision of places for the parking and storage of vehicles by the
public at any location in the city. (Acts 1971, Ex. Sess., ch. 166, Sec. 1; Acts 1975, ch. 511, 8 1;
Acts 1976, ch. 669; Acts 1983, ch. 814, 8§ 1; Acts 1986, ch. 459, Sec. 1)

Sec. 2.04 Power to make regulations for the preservation of the safety, health, peace, good
order, comfort, convenience, morals and welfare of the city and its inhabitants.

In addition to the powers granted by other sections of this charter the city shall have power to
adopt ordinances, not in conflict with this charter or prohibited by the general laws of the
Commonwealth, for the preservation of the safety, health, peace, good order, comfort,
convenience, morals and welfare of its inhabitants. Among such powers, but not in limitation
thereof, the city shall have power:

(@) To provide for the prevention of vice, immorality, vagrancy and drunkenness; prevention
and quelling of riots, disturbances and disorderly assemblages; suppression of houses of ill-fame



and gambling places and gambling devices of all kinds; restraint of mendicants; prevention of
lewd and disorderly conduct or exhibitions; prevention of loitering, and prevention of conduct in
the streets dangerous or annoying to the public.

(b) To regulate the construction, maintenance, repair and demolition of buildings and other
structures and the plumbing, electrical, heating, elevator, escalator, boiler, unfired pressure
vessel, and air conditioning installations therein, for the purpose of preventing fire and other
dangers to life and health; to establish fire zones and to prohibit the construction of wooden
buildings and wooden repairs and additions to buildings.

(c) To provide for the protection of the city's property, real and personal, the prevention of the
pollution of the city's water supply, and the regulation of the use of parks, playgrounds,
playfields, recreational facilities, landings, docks, wharves, canals, airports and other public
property, whether located within or without the city. For the purpose of enforcing such
regulations all city property wherever located shall be under the police jurisdiction of the city.
Any member of the police force of the city or employee thereof appointed as a special policeman
shall have power to make arrests for violation of any ordinance, rule or regulation adopted
pursuant to this section and the appropriate district court shall have jurisdiction in all cases
arising thereunder.

(d) To grant or authorize the issuance of permits under such terms and conditions as the council
may impose for the use of streets, alleys and other public places of the city by railroads, street
railways, buses, taxicabs, pedicabs and other vehicles for hire; prescribe the location in, under or
over, and grant permits for the use of, streets, alleys, and other public places for the maintenance
and operation of tracks, poles, wires, cables, pipes, conduits, bridges, subways, vaults, areas,
parking places, bus stops, and cellars; require tracks, poles, wires, cables, pipes, conduits and
bridges to be altered, removed or relocated either permanently or temporarily; charge and collect
compensation for the privileges so granted; and prohibit such use of the streets, alleys and other
public places of the city, and no such use shall be made of the streets, alleys or other public
places of the city without the consent of the council.

(e) To prevent any obstruction of or encroachment over, under or in any street, alley, sidewalk
or other public place; provide penalties for maintaining any such obstruction or encroachment;
remove the same and charge the cost thereof to the owner or owners, occupant or occupants of
the property so obstructing or encroaching, and collect the sum charged in any manner provided
by law for the collection of taxes; require the owner or owners or the occupant or occupants of
the property, so obstructing or encroaching to remove the same; pending such removal charge
the owner or owners of the property so obstructing or encroaching compensation for the use of
such portion of the street, alley, sidewalk or other public place obstructed or encroached upon the
equivalent of what would be the tax upon the land so occupied if it were owned by the owner or
owners of the property so obstructing or encroaching, and, if such removal shall not be made
within the time ordered, impose penalties for each and every day that such obstruction or
encroachment is allowed to continue thereafter; authorize encroachments upon streets, alleys,
sidewalks or other public places, subject to such terms and conditions as the council may
prescribe, but such authorization shall not relieve the owner or owners, occupant or occupants of
the property encroaching, of any liability for negligence on account of such encroachment; and



recover possession of any street, alley, sidewalk or other public place or any other property of the
city by suit or action in ejectment.

(F) To prescribe the route and grade of any railroad laid in the city, regulate the operation of
locomotives and cars, and exclude such locomotives and cars from the city provided no contract
between the city and the corporation operating such locomotives or cars is violated by such
action.

(g) To regulate the operation of motor and other vehicles and exercise control over traffic in the
streets of the city and provide penalties for the violation of such regulations, provided that
ordinances or administrative regulations adopted by virtue of this subsection shall not be
inconsistent with the provisions of the Motor Vehicle Code of Virginia. All fines imposed for the
violation of such ordinances and regulations shall be paid into the city treasury.

(h) To regulate, in the interest of public health, the production, preparation, distribution, sale
and possession of milk, other beverages and foods for human consumption, and the places in
which they are produced, prepared, distributed, sold, served or stored; regulate the construction,
installation, maintenance and condition of all water and sewer pipes, connections, toilets, water
closets and plumbing fixtures of all kinds; regulate the construction and use of septic tanks and
dry closets, where sewers are not available, and the sanitation of swimming pools and lakes;
provide for the removal of night soil, and charge and collect compensation for the removal
thereof; compel the use of sewers, the connection of abutting premises therewith, and the
installation in such premises of suitable sanitary facilities; regulate or prohibit connections to and
use of sewers; provide for the quarantine of any person afflicted with a contagious or infectious
disease, and for the removal of such person to a hospital or ward specially designated for
contagious or infectious diseases; inspect and prescribe reasonable rules and regulations in the
interest of public health, with respect to private hospitals, sanatoria, convalescent homes, clinics
and other private institutions, homes and facilities for the care of the sick, of children, the aged
and the destitute; provide and maintain hospitals and compel the removal of patients to the same;
require the registration of births in the city; regulate in the interest of public health the
construction, maintenance and operation of laundries; and make and enforce all regulations
necessary to preserve and promote public health and sanitation and protect the inhabitants of the
city from contagious, infectious or other diseases.

(i) To regulate cemeteries and burials therein, prescribe the records to be kept by the owners of
such cemeteries, prohibit all burials except in a public burying ground, and to prohibit burial of
the dead within the city limits.

(1) To regulate or prohibit the exercise of any dangerous, offensive or unhealthful business,
trade or employment, and the transportation of any offensive or dangerous substance.

(k) To regulate the light, ventilation, sanitation and use and occupancy of buildings heretofore
or hereafter constructed, altered, remodeled or improved, and the sanitation of the premises
surrounding the same.



() To regulate the emission of smoke, the construction, installation and maintenance of fuel
burning equipment, and the methods of firing and stoking furnaces and boilers.

(m) To compel the removal of weeds from private and public property and snow from
sidewalks; to compel the covering or removal of offensive, unwholesome, unsanitary or
unhealthful substances allowed to accumulate in or on any place or premises; to require the
filling in to the street level of the portion of any lot adjacent to a street where the difference in
level between the lot and the street constitutes a danger to life and limb; to compel the raising or
draining of grounds subject to be covered by stagnant water; to require the razing or repair of all
unsafe, dangerous or unsanitary public or private buildings, walls or structures which constitute a
menace to the health and safety of the occupants thereof or the public; to require the repair of any
damaged, defective or deteriorated condition of dwellings or dwelling units when such condition
adversely affects the health or safety of the occupants or the general public; to compel the
abatement of smoke and dust and the elimination of unnecessary noise; to regulate or prevent
slaughterhouses or other offensive business within the city; to regulate the transportation of
articles through the streets; to provide means for and to regulate the cleaning of all dry closets
and to assess against the owner or occupant of the premises where same is located a reasonable
charge therefor, which shall be collected as other city taxes; and to compel the abatement or
removal of any and all other nuisances whatsoever within the city or upon property owned by the
city beyond its limits. If after such reasonable notice as the council may prescribe by ordinance
the owner or owners, occupant or occupants of the property or premises affected by the
provisions of this subsection shall fail to abate or obviate the condition or nuisance, the city may
do so and charge and collect the cost thereof from the owner or owners, occupant or occupants of
the property affected in any manner provided by law for the collection of taxes. There shall be a
lien for said cost upon the real estate from which the nuisance or condition was abated or
removed by the city, the lien to continue until actual payment of such cost shall have been to the
city.

(n) To regulate or prohibit the making of fires in the streets, alleys and other public places in the
city and to regulate the making of fires on private property.

(o) To regulate or prohibit the manufacture, storage, transportation, possession and use of
explosive or inflammable substances and the use and exhibition of fireworks and discharge of
firearms.

(p) To regulate or prohibit the running at large and the keeping of animals and fowl and provide
for the impounding and confiscation of any such animal or fowl found at large or kept in
violation of such regulations; and to provide for the appointment of dog wardens and deputy dog
wardens who, in the enforcement of the dog laws of the city, shall have the powers of a state
game warden, within the city only.

() To prevent cruelty to and abuse of animals and the driving of horses and other animals at
improper speeds.

() To regulate the sale of goods, wares or merchandise at auction; regulate the conduct of and
prescribe the number of pawn shops and dealers in secondhand goods, wares and merchandise;



regulate or prohibit the peddling or hawking of any article for sale on the streets of the city;
regulate the soliciting of goods, wares, merchandise or services; prevent fraud or deceit in the
sale of goods, wares and merchandise; regulate junk dealers; require the weighing, measuring,
gauging and inspection of goods, wares and merchandise offered for sale; require weights and
measures to be sealed and subject to inspection; and provide for the appointment of a sealer and
one or more weighmaster who shall perform such duties and functions as may be prescribed by
ordinance.

(s) To establish markets in the city and regulate the same and to make and enforce regulations
regarding the keeping and sale of fresh meat, eggs, vegetables and other perishable groceries.

(t) To regulate livery stables, garages, gasoline filling stations, theatrical performances or other
public shows or exhibitions, the hiring or use for pay of carriages, automobiles and other
vehicles, billiard parlors, bowling alleys, pistol galleries, establishments that sell or display
animals, and to grant or refuse licenses to these and similar occupations and employments as
may be deemed proper.

(u) To require a permit for the removal of household goods and chattels from a residence in the
City of Alexandria to a place outside said city.

(v) To provide a complete building code for the city, and to provide setback lines on the streets
beyond which no building may be constructed and to provide for a city planning commission and
define its powers, subject to the limitations imposed in Chapter 9 of this charter.

(w) To adopt plans and adopt and modify the official map of the city; divide the city into land
use zones in accordance with the provisions of Chapter 9 of this charter; regulate and restrict the
height and number of stories of buildings and other structures, the size of yards and courts, the
density of populations, and the location and use of buildings for trade, industry, business,
residence or other purposes; provide for safe and sanitary housing accommodation for families of
low income; create a housing authority; adopt, modify and carry out plans proposed by the
planning commission for the clearance of slum districts and rehabilitation of blighted areas;
adopt, modify and carry out plans proposed by the planning commission for replanning,
improvement and redevelopment of neighborhoods and for the replanning, reconstruction or
redevelopment of any area or district which may have been destroyed in whole or in part by
disaster.

(x) To adopt by reference an electrical code promulgated by a national association or
organization.

(y) To provide for a curfew if, in the opinion of council, an emergency exists and the ordinance
adopting a curfew contains a specific statement of the emergency claimed.

(z2) To regulate health, athletic, massage and bath clubs or establishments.

(aa) To regulate security guards and private detectives.



(bb) To provide a burglary prevention code for the city.

(cc) Notwithstanding any other provision of law, to require that owners and operators of
multifamily rental dwellings constructed in the city prior to September 1, 1974, provide and
install dead bolt locks and peepholes on exterior solid doors to each dwelling unit and locks on
all exterior glass doors at all levels and windows at a ground level which are capable of being
opened.

(dd) To control or attempt eradication ofLymantria dispar (gypsy moths) on private and public
property.

Notwithstanding any limitation as to place that may be imposed by section 2.04 or any other
section of this charter, the powers granted by this charter may be applied to any place, public or
private.

(ee) Notwithstanding any contrary provision of law, general or special, to prohibit or regulate
the possession of an opened alcoholic beverage container (a) in or on a street, alley, sidewalk or
other pedestrian walkway, park, playground, or parking lot so long as "the public has, or is
permitted to have, access™ to such areas, as that phrase is used in the definition of “public place"”
set out in 8 4.1-100 of the Code of Virginia (1950), as amended, and (b) in a motor vehicle on
any such street, alley or parking lot, whether or not such vehicle is moving. Violation of this
subdivision shall be a Class 4 misdemeanor. The prohibitions or regulations shall not apply to the
licensed establishments identified in subsection B of § 4.1-308 of the Code of Virginia or in the
case of events identified in subsection C of § 4.1-308. (Acts 1964, ch. 288; Acts 1970, ch. 492;
Acts 1971, EX. Sess., ch. 166, § 1; Acts 1972, ch. 808, § 1; Acts 1976, ch. 669; Acts 1980, ch.
591, 8 1; Acts 1983, ch. 314, § 1; Acts 1984, ch. 486, § 1; Acts 1995, ch. 782, § 1)

* * *
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§174.5

§174.5 Carrier’s materials and sup-

" plies.

This subchapter applies to the trans-
portation of a carrier’s materials and
supplies moving by rail, except that
the shipper’s certification is not re-
gquired when these materials -and sup-
plies are being transported by the car-
rier who owns them. The requirements
of this subchapter do not apply to rail-
way torpedoes or fusees when carried
in engines or rail cars. Railway tor-
pedoes must be in closed metal boxes
when not in use.

[Amdt. 174-26B, 41 FR 57071, Dec. 30, 1976]

§174.9 Imnspection and acceptance.

At each location where a hazardous
material is accepted for transportation
or placed in a train, the carrier shall
inspect each rail car containing the
hazardous material, at ground level,
for required markings, labels, placards,

securement of closures and leakage.

This inspection may be performed in
conjunction with inspections required
under parts 215 and 232 of this title.

[Amdt. 174-83, 61 FR 28677, June 5, 1996]

§174.14 Movements to be expedited.

(a) A carrier must forward each ship-
ment of hazardous materials promptly
and within 48 hours (Saturdays, Sun-
days, and holidays excluded), after ac-
ceptance at the originating point or re-
ceipt at any yard, transfer station, or
interchange point, except that where
biweekly or weekly service only is per-
formed, a shipment of hazardous mate-
rials must be forwarded on the first
available train.

(b) A tank car loaded with any Divi-
sion 2.1 (flammable gas), Division 2.3
(poisonous gas) or Class 3 (flammable
liquid) material, may not be received
and held at any point, subject to for-
warding orders, so as to defeat the pur-
pose of this section or of §174.204 of this
subchapter.

[Amdt. 174-26, 41 FR 16092, Apr. 15, 1976, as
amended by Amdt. 174-68, 55 FR 52677, Dec.
21, 1990]

§174.16 Removal and disposition of
hazardous materials at destination.

(a) Delivery at non-agency stations. A
shipment of Class 1 (explosive) mate-
rials may not be unloaded at non-agen-

49 CFR Ch. | (10-1-07 Edition)

cy stations wunless the consignee is
there to receive it or unless properly
locked and secure storage facilities are
provided at that point for its protec-
tion. If delivery cannot be so made, the
shipment must be taken to next or
nearest agency station for delivery.

(b) Delivery at agency stations. A car-
rier shall require the consignee of each
shipment of hazardous materials to re-
move the shipment from carrier’s prop-
erty within 48 hours (exclusive of Sat-
urdays, Sundays, and holidays) after
notice of arrival has been sent or given.
If not so removed, the carrier shall im-
mediately dispose of the shipments as
follows:

(1) Division 1.1 or 1.2 (explosive) mate-
rials: If safe storage is available, by
storage at the owner’s expense; if safe
storage is not available, by return to
the shipper, sale, or destruction under
supervision of a competent person; or if
safety requires, by destruction under
supervision of a competent person.

(2) Hazardous materials, except Division
1.1 or 1.2 (explosive) materials, in carload
shipments: By storage on the carrier’s
property; by storage on other than the
carrier’s property, if safe storage on
the carrier’s property is not available;
or by sale at expiration of 15 calendar
days after notice of arrival has been
sent or given to the consignee, pro-
vided the consignor has been notified of
the non-delivery at the expiration of a
48-hour period and orders for disposi-
tion have not been received.

(3) Hazardous materials, except Division
1.1 or 1.2 (Class A explosive) materials, in
less-than-carload shipments: By return
to the shipper if notice of non-delivery
was requested and given the consignor
as prescribed by the carrier’s tariff,
and orders for return to shipper have
been received; by storage on the car-
rier’s property; by storage on other
than the carrier’s property, if safe stor-
age on carrier’s property is not avail-
able; or by sale at expiration of 15 cal-
endar days after notice of arrival has
been sent or given to the consignee,
provided the consignor has been noti-
fied of non-delivery at expiration of a
48-hour period and orders for disposi-
tion have not been received.

[Amdt. 174-26, 41 FR 16092, Apr. 15, 1976, as

amended by Amdt. 174-68, 55 FR 52677, Dec.
21, 1990; 66 FR 45383, Aug. 28, 2001]
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§174.304 Class 3 (flammable liquid)
materials in tank cars.

A tank car containing a Class 3
(flammable liquid) material, other
than liquid road asphalt or tar, may
not be transported by rail unless it is
originally consigned or subsequently
reconsigned to a party having a private
track on which it is to be delivered and
unloaded (see §171.8 of this subchapter)
or to a party using railroad siding fa-
cilities which are equipped for piping
the liquid from the tank car to perma-
nent storage tanks of sufficient capac-
ity to receive the entire contents of the
car.

[Amdt. 174-26, 41 FR 16092, Apr. 15, 1976, as
amended by Amdt. 174-32, 43 FR 48644, Oct.
19, 1978, Amdt. 17468, 55 FR 52683, Dec. 21,
1990]

Subparts H-1 [Reserved]

Subpart J—Detailed Requirements

for Division 6.1 (Poisonous)
Materials
§174.600 Special handling require-

ments for materials extremely poi-
sonous by inhalation.

A tank car containing a material ex-
tremely poisonous by inhalation which
is a Division 2.3 material in Hazard
Zone A or a Division 6.1 material in
Hazard Zone A, as defined in
§173.133(a)(2) of this subchapter, may
not be transported by rail unless it is
originally consigned or subsequently
reconsigned to a party having a private
track on which it is to be delivered and
unloaded (see §171.8 of this subchapter)
or to a party using railroad siding fa-
cilities which are equipped for piping
the liquid or gas from the tank car to
permanent storage tanks or sufficient
capacity to receive the entire contents
of the car. See the requirements in
§174.290 for materials extremely poi-
sonous by inhalation which are shipped
by, for, or to the Department of De-
fense.

[Amdt. 174-68, 556 FR 52684, Dec. 21, 1990}

§174.615 Cleaning cars.

(a) [Reserved]

(b) After Division 6.1 (poisonous) ma-
terials are unloaded from a rail car,
that car must be thoroughly cleaned

§174.700

unless the car is used exclusively in the
carriage of Division 6.1 (poisonous) ma-
terials.

[Amdt. 174-26, 41 FR 16092, Apr. 15, 1976, as
amended by Amdt. 17468, 55 FR 52684, Dec.
21, 1990; Amdt. 174-82, 61 FR 18933, Apr. 29,
1996]

§174.680 Division 6.1 (poisonous) ma-
- terials with foodstuffs.

(a) Except as provided in paragraph
(b) of this section, a carrier may not
transport any package bearing a POI-
SON or POISON INHALATION HAZ-
ARD label in the same car with any
material marked as, or known to be, a
foodstuff, feed or any other edible ma-
terial intended for consumption by hu-
mans or animals.

(b) A carrier must separate any pack-
age bearing a POISON label displaying
the text “PG III,” or ~bea_,ri'ng\a. “PG
III” mark adjacent to the POISON
label, from materials marked as or
known to be foodstuffs, feed or any
other edible materials intended for
consumption by humans or animals, as
required in §174.81(e)(3) for classes
identified with the letter ‘“‘O” in the
Segregation Table for Hazardous Mate-
rials.

[64 FR 10781, Mar. 5, 1999]

Subpart K—Detailed Requirements
for Class 7 (Radioactive) Materials

§174.700 Special = handling require-
ments for Class 7 (radioactive) ma-
terials.

(a) Each rail shipment of low specific
activity materials or surface contami-
nated objects as defined in §173.403 of
this subchapter must be loaded so as to
avoid spillage and scattering of loose
material. Loading restrictions are pre-
scribed in §173.427 of this subchapter.

(b) The number of packages of Class 7
(radioactive) materials that may be
transported by rail car or stored at any
single location is limited to a total
transport index and a total criticality
safety index (as defined in §173.403 of
this subchapter) of not more than 50
each. This provision does not apply to
exclusive use shipments as described in
§§173.403, 173.427, 173.441, and 173.457 of
this subchapter.
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177.804 Compliance with Federal Motor Car-
rier Safety Regulations.

177.810 Vehicular tunnels.

177.816 Driver training.

177.817 Shipping papers.

177.823 Movement of motor vehicles in
emergency situations.

Subpart B—Loading and Unloading

177.834 General requirements.

177.835 Class 1 materials.

177.837 Class 3 materials.

177.838 Class 4 (flammable solid) materials,
Class 5 (oxidizing) materials, and Divi-
sion 4.2 (pyroforic liquid) materials.

177.839 Class 8 (corrosive) materials.

177.840 Class 2 (gases) materials.

177.841 Division 6.1 and Division 2.3 mate-
rials.

177.842 Class 7 (radioactive) material.

177.843 Contamination of vehicles.

Subpart C—Segregation and Separation
Chart of Hazardous Materials

177.848 Segregation of hazardous materials.

Subpart D—Vehicles and Shipmentis in
Transit; Accidents

177.854 Disabled vehicles and broken or
leaking packages; repairs.

Subpart E—Regulations Applying to Haz-
ardous Material on Motor Vehicles
Carrying Passengers for Hire

177.870 Regulations for passenger carrying
vehicles.

AUTHORITY: 49 U.S.C. 5101-5127; 49 CFR 1.53.

Subpart A—General information
and Regulations

§177.800 Purpose and scope of this
part and responsﬂnhty for compli-
ance and training.

(a) Purpose and scope. This part pre-
scribes requirements, in addition to
those icontained in parts 171, 172, 173,
178 and 180 of this subchapter, that are
applicable to the acceptance and trans-
portation of hazardous materials by
private, common, or contract carriers
by motor vehicle.

(b) Responsibility for compliance. Un-
less this subchapter specifically pro-
vides that another person shall perform
a particular duty, each carrier, includ-
ing a connecting carrier, shall perform
the duties specified and comply with
all applicable requirements in this part

§177.810

and shall ensure its hazmat employees
receive training in relation thereto.

(c) Responsibility for training. A car-
rier may not transport a hazardous ma-
terial by motor vehicle unless each of
its hazmat employees involved in that
transportation is trained as required
by this part and subpart H of part 172
of this subchapter.

(d) No unnecessary delay in movement
of shipments. All shipments of haz-
ardous materials must be transported
without unnecessary delay, from and
including the time of commencement
of the loading of the hazardous mate-
rial until its final unloading-at-destina-
tion.

[Amdt. 177-79, 57 FR 20954, May 15, 1992, as
amended by Amdt.177-86, 61 FR 18933, Apr. 29,
1996]

§177.801 Unacceptable. hazardous ma-
terials shipments. oy
No person may a,ccqpl','for $ranspox-
tation or transport by motor vehicle a
forbidden material or hazardous mate-
rial that is not prepared in accordance
with the requirements of this sub-
chapter.

[Amdt. 177-87, 61 FR 27175, May 30. 1996]

§177.802 Inspection.

Records, equipment, packagings and
containers under the control of a
motor carrier, insofar as they affect
safety in transportation of hazardous
materials by motor vehicle, must be
made available for examination and in-
spection by a duly authorized rep-
resentative of the Department.

[Amdt. 177-71, 54 FR 25015, June 12, 1989]

§177.804 Compliance with Federal
Motor Carrier Safety Regulations.
Motor carriers and other persons sub-
ject to this part must comply with 49
CFR part 383 and 49 CFR parts 390
through 397 (excluding §§397.3 and 397.9)
to the extent those regulations apply.

(68 FR 23842, May 5, 2003}

§177.810 Vehicular tunnels,

Except as regards Class 7 (radio-
active) materials, nothing contained in
parts 170-189 of this subchapter shall be
so construed as to nullify or supersede
regulations established and published
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Mr. PReSSLER, from the Committee on Commerce, Science, and
Transportation, submitted the following

REPORT
together with

ADDITIONAL VIEWS

[To accompany S. 1396]

The Committee on Commerce, Science, and Transportation to
which was referred the bill (S. 1396) to amend title 49, United
States Code, to provide for the regulation of surface transportation,
reports favorably thereon with an amendment in the nature of a
substitute and recommends that the bill do pass.

PURPOSE OF THE BILL

This legislation is in response to the Fiscal Year (FY) 1996 Budg-
et Resolution which assumes the elimination of the Interstate Com-
merce Commission (ICC) and the FY 1996 DOT Appropriations bill,
H.R. 2002, which provides no funding for the ICC effective Decem-
ber 31, 1995. Prior to the Committee’s approval of S. 1396 on No-
vember 9, 1995, H.R. 2002 had not been signed into law. H.R. 2002
has since been signed by the President (P.L. 104-50).

S. 1396, as reported, would sunset two federal agencies, the ICC
and the Federal Maritime Commission (FMC). The ICC would ter-
minate effective January 1, 1996, and the FMC would terminate
one year later, January 1, 1997. The bill provides that, upon enact-
ment, obsolete or unnecessary ICC regulatory functions would be
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repealed and residual functions would be transferred partly to a
newly established independent Intermodal Surface Transportation
Board (Board) within the U.S. Department of Transportation (DOT)
and partly to the Secretary of Transportation (Secretary). When the
FMC sunsets, its remaining functions would be transferred to the
new Board.

The bill also significantly reduces regulation of surface transpor-
tation industries in this country. It sorts through the panoply of
laws currently administered by the ICC and repeals or modernizes
those that have become outdated. In the process, the bill revamps
subtitle 1V of title 49 of the United States Code, commonly known
as the Interstate Commerce Act (ICA), by dividing it into two parts:

Part A (comprised of revised chapters 101 through 119 of title
49), which contains the provisions applicable to transportation by
rail or pipeline (other than oil, gas, or water pipelines), and

Part B (new chapters 113 through 149 of title 49), which contains
the provisions applicable to the trucking, intercity bus, domestic
water carriage, and transportation intermediary (broker and
freight forwarder) industries.

Part A would be administered by the Board. Part B would be ad-
ministered by the Secretary except for those provisions that are
moredadjudicatory in nature, which would be administered by the
Board.

As reported, the bill would authorize appropriations of $8.4 mil-
lion for the Board for FY 1996, and $12 million in each of FYs 1997
and 1998. The Committee notes the appropriation levels for FY
1997 and 1998 were set prior to accepting an amendment to sunset
the FMC. Therefore, amended authorization levels will be needed
to ensure the transferred FMC functions can be carried out effec-
tively.

BACKGROUND AND NEEDS

Established by the Act to Regulate Commerce in 1887, the ICC
is the oldest independent regulatory agency. It originally was cre-
ated to protect shippers from the monopoly power of the railroad
industry. Between 1840 and 1880, the U.S. railroad network grew
from 2,800 to 93,000 miles. This boom brought indiscriminate con-
struction, market manipulation, rate abuses, and discriminatory
practices against certain types of freight customers and passengers.
In some areas, rail monopolies were able to direct the fate of com-
munities, shippers, and entire industries.

Farmers and consumers demanded rate controls, and merchants
and shippers demanded equal treatment with their competitors.
Congress responded by enacting a ten-page bill. It stipulated that
all rates be “reasonable and just” and prohibited certain railroad
practices, such as rate discrimination, price fixing, and rebating. A
five-member Commission was set up to administer the Act.

Various subsequent Acts through 1920 broadened and strength-
ened the ICC's regulatory authority over railroads. The ICC's regu-
latory authority also expanded to other modes, including pipeline
transportation by the Hepburn Act of 1906. Responding to railroad
complaints about unfair competition, Congress brought the nascent
truck and bus industries under the ICC’s regulatory authority by
the Motor Carrier Act of 1935. In 1940, inland and coastal water
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carriers were brought under the jurisdiction of the ICC, which then
consisted of eleven members. At one point, the ICC even regulated
telegraph, telephone, cable and radio communications, as well as
standard time.

By the 1960’s, the ICC’s regulatory structure was viewed as un-
duly burdensome and restrictive and the federal government moved
to create new agencies to deal with emerging transportation prob-
lems. In 1967, the DOT was created and virtually all of the ICC's
safety oversight functions were transferred to the new agency.
However, economic regulation remained at the ICC. By 1970, in
spite of the ICC’'s continued broad regulatory powers, six major
northeastern railroads and one midwestern line were bankrupt.
Bankruptcies continued throughout the rail industry, including the
collapse of more Northeastern railroads which ultimately resulted
in the creation of Conrail. In 1977, citing the ineffectiveness of the
ICC, President Carter created a task force that was charged with
streamlining the ICC and reducing regulation.

Since the mid-1970’s, the following laws have been enacted which
_hac;/e contributed to the substantial deregulation of transportation
industries:

RAILROAD INDUSTRY

The first major rail regulation reform legislation, The Railroad
Revitalization and Regulatory Reform (4-R) Act of 1976, provided
(as a national policy goal) for the earnings of “adequate revenues”
by rail carriers as functioning private sector companies. This was
to be accomplished by providing increased flexibility for rail car-
riers to raise or lower rates to conform to market forces.

The Staggers Rail Act of 1980 provided far-reaching comprehen-
sive reform, providing the rail industry with many of the same
market freedoms available to other competitive industries. The
Staggers Act provided for increased competition by removing anti-
trust immunity over collective ratemaking, reducing rail rate regu-
lation, and easing the way for mergers. The Staggers Act is consid-
ered the most successful rail transportation legislation ever pro-
guced, resulting in the restoration of financial health to the rail in-

ustry.

MOTOR CARRIER INDUSTRY

The Motor Carrier Act of 1980 promoted greater rate setting
flexibility and began to ease entry restrictions in the trucking in-
dustry. As a result, 25,000 new carriers started up between 1982
and 1990.

The Household Goods Transportation Act of 1980 promoted com-
petition by increasing carrier freedom to set prices and quality op-
tions. Consumers appear to have been well-served by increased
competition. Since 1980, complaints to the ICC concerning house-
hold goods carriers have dropped each year.

The Bus Regulatory Reform Act of 1982 encouraged industry en-
trance and growth, allowed easier abandonment of unprofitable
routes, and increased flexibility in rate setting. Deregulation of the
bus industry resulted in an increase in small companies in oper-
ation. However, public preference for private automobile travel,
competitive lower cost fares made available by airline deregulation,
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and Amtrak subsidization together have resulted in discontinuation
of regular-route bus service to many communities.

The Surface Freight Forwarder Deregulation Act of 1986 further
deregulated the non-household goods segment of the motor carrier
industry. The transportation intermediary sector has flourished. By
1991, the ICC had licensed more than 7,000 brokers, up from the
50 authorized prior to enactment of the new law.

The Negotiated Rates Act of 1993 provided a mechanism to re-
solve the on-going undercharge crisis which arose when bankruptcy
trustees or receivers demanded payments from shippers for the dif-
ference between a negotiated rate for transportation services which
were paid in full by a shipper and the higher tariff rate on file at
the ICC.

In further response to the undercharge problem, the Trucking In-
dustry Regulatory Reform Act (TIRRA) of 1994 reduced tariff filing
requirements in the motor carrier industry by eliminating filed tar-
iff requirements for independently set rates. This reduced paper-
work burdens and precluded future undercharge claims for that
category of traffic. Further, TIRRA expanded the ICC's exemption
authority to embrace many aspects of the trucking industry.

In view of the deregulation legislation described above and the
resultant decline in ICC responsibilities, Congress cut the number
of ICC Commissioners from 11 to 5 in 1985. Since 1980, the agen-
cy's appropriations have dropped from $80 million to $30.3 million
in the FY 1995 DOT Appropriations bill. During that same period
of time, the ICC's staffing has dropped from nearly 2,000 employ-
ees to approximately 350. Today, approximately 300 employees re-
main at the ICC.

Even with the considerable deregulation of the surface transpor-
tation industries, the ICC continues to maintain a formidable regu-
latory presence. The ICC determines policy through its rulemaking
and adjudicative proceedings to ensure the effective administration
of the Interstate Commerce Act (ICA), related statutes, and regula-
tions. The ICC maintains jurisdiction over the rail industry, certain
pipelines, barge operators, bus lines, freight forwarders, household
goods movers and approximately 60,000 “for-hire” motor carriers.

LEGISLATIVE HISTORY

S. 1396, the Interstate Commerce Commission Sunset Act of
1995, was introduced by Chairman Pressler and Senator Exon on
November 3, 1995. As stated earlier, this legislation is in direct re-
sponse to the FY 1996 Budget Resolution which assumes the elimi-
nation of the ICC and the FY 1996 DOT Appropriations bill, H.R.
2002, which provides no funding for the ICC effective December 31,
1995. Specifically, the Conference Report to H.R. 2002, P.L. 104—
50, provides $13,379,000 for the first quarter of FY 1996 for sala-
ries and expenses as well as severance and closing costs of the ICC
and $8,421,000 is appropriated to an unspecified successor agency.

During an open executive session on November 9, 1995, the full
Committee reported favorably an amendment in the nature of a
substitute to S. 1396. The bill, as reported, identifies which of the
ICC’s functions should continue to be carried out, and by which
agency or agencies, within the constraints of the funding approved.
The Committee also approved two amendments to the substitute
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amendment. One amendment, offered by Senator Burns, would
allow an individual with a background in “agriculture” to be ap-
pointed to the Board. The other amendment, offered by Chairman
Pressler, and Senators Hollings, Lott, Breaux, and Exon, would
sunset the FMC effective January 1, 1997, at which time two mem-
bers with professional standing and demonstrated knowledge in the
fields of maritime transportation or its regulation would be added
to the Board.

SUMMARY OF MAJOR PROVISIONS

As reported, the bill continues the deregulation theme of the past
15 years by providing further regulatory reductions in the surface
transportation industries. Overall, the bill is designed to repeal un-
necessary regulations and authorize the transfer of residual func-
tions to DOT. Many broader transportation policy proposals viewed
by the Committee to be re-regulatory were not included in this bill.
The Committee intentionally limited the bill to matters related to
sunsetting the ICC and FMC and transferring essential functions
to a successor.

The bill as reported includes the following major provisions:

1. Governmental Efficiency and Savings.—The bill would reduce
the Federal bureaucracy by eliminating two free-standing govern-
ment agencies—the ICC and FMC. Numerous unnecessary or obso-
lete regulations would be repealed and residual functions would be
redistributed within the DOT. It creates an independent “Inter-
modal Surface Transportation Board” (Board) to administer regula-
tions retained over rail carriers, certain pipeline carriers, and the
maritime, and domestic water carrier industries. The Board also
would maintain limited adjudicatory responsibilities over the motor
carrier, freight forwarder, transportation broker, and intercity bus
industries. All non-adjudicatory functions of these latter industries
would be transferred to the Secretary.

The Committee notes the increasing emphasis on intermodalism
and providing seamless transportation via rail, motor, and water
modes in the transportation industry. The Committee believes the
remaining Federal government oversight of these transportation
modes should be housed within a single agency with the expertise
and perspective to view the transportation industry as increasingly
intermodal. The Committee believes the consolidation of remaining
ICC and FMC functions in the Board accomplishes this goal.

By placing the Board within DOT, it would be relieved of sepa-
rate administrative costs currently borne by both the ICC and the
FMC. The Committee intends that, given the very limited appro-
priations level for the Board and the numerous responsibilities as-
signed to the Board, the costs of these administrative functions
would be absorbed by DOT. The Board would be instructed to carry
out within six months a study to determine the authority necessary
to assess fees to cover the costs incurred to carry out the Board’s
functions.

The Committee understands that upon enactment of this bill, the
transferor agency, the ICC, shall determine which functions to be
transferred to the Secretary are new functions to DOT and which
functions are currently performed by DOT. The DOT would then
have to agree with the ICC as to which functions transfer and
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which do not. Any disagreements would be resolved by the Office
of Management and Budget. Since the bill makes no change to cur-
rent civil service severance personnel laws, the transfer of person-
nel will occur under existing rules. ICC personnel that perform new
functions transferred to DOT have transfer rights. ICC personnel
that perform functions which are not transferred to DOT, such as
motor carrier dispute resolution, have no transfer rights.

The Committee intends that any personnel and functions trans-
ferred to DOT outside the Board should be integrated and per-
formed within DOT’s existing FY 1996 funding allocation. The
Committee expects that any ICC personnel transferred to DOT
could be funded from the transfer of existing fees derived from
transferred ICC functions. The FY 1996 DOT Appropriations Bill,
P.L. 104-50, permits the Secretary to utilize any fees collected to
fund ICC personnel transferred to DOT. This bill provides the Sec-
retary similar authority.

The ICC has informed the Committee that, upon preliminary re-
view of the motor carrier licensing, insurance, data collection and
NAFTA enforcement functions transferred to DOT in this bill, it
expects that approximately 60 ICC personnel will be transferred to
DOT (separate from the Board). These are the employees that
would perform functions new to DOT. The ICC estimates that
these personnel will result in a cost of $3.743 million for the re-
mainder of FY 1996 (annualized cost of $5 million). The ICC esti-
mates that continued fees in FY 1996 will total $5.27 million.

2. Rail Transportation.—Beyond weeding out outdated and un-
necessary provisions, the bill generally does not attempt to sub-
stantively redesign rail regulation. Rather, it would preserve the
careful balance put in place by the 4R Act and the Staggers Act
that led to a dramatic revitalization of the rail industry while pro-
tecting significant shipper and national interests.

Outdated Regulatory Provisions. The bill would eliminate many
outdated, unnecessary, and burdensome regulatory requirements
and restrictions on the rail industry. These include, for example,
the elimination of all regulation of rail passenger transportation,
all tariff filings, tariffs for non-agricultural commodities, special
provisions favoring recyclable commodities, and restrictions against
carriers transporting their own commaodities.

The bill would also eliminate Federal certification and review
procedures for State regulation of intrastate rail transportation.
However, nothing in this bill should be construed to authorize
States to regulate railroads in areas where Federal regulation has
been repealed by this bill. Further, the Committee intends that
those States regulating intrastate rail transportation continue to be
required to regulate only in a manner consistent with the ICA. The
railroad system in the United States is a nationwide network. The
hundreds of rail carriers that comprise the railroad industry rely
on a nationally uniform system of economic regulation. Subjecting
rail carriers to regulatory requirements that vary among the States
would greatly undermine the industry's ability to provide the
“seamless” service that is essential to its shippers and would
waken the industry’s efficiency and competitive viability.

National Rail Network.—The bill would retain those provisions
needed to preserve an efficient national rail network comprised of
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numerous individual carriers. These include Federal regulatory
oversight of line constructions, line abandonments, line sales,
leases, and trackage rights, mergers and other consolidations
(under a broad public interest standard and with ongoing regu-
latory oversight), car supply and interchange, antitrust immunity
for certain collective activities (including pooling of equipment and
services), competitive access, financial assistance, feeder line devel-
opment, emergency service orders, and recordation of equipment
liens.

Shipper Protections.—In reviewing the ICA, the Committee is
impressed with the positive effects rail deregulation has had on the
railroad industry since enactment of the Staggers Act and has care-
fully avoided alteration of the fundamental premises of the Stag-
gers Act in this bill. At the same time, however, the Committee is
aware captive shippers—particularly grain shippers whose traffic
originates from country elevators—continue to need protections
under the ICA.

The bill as reported would retain provisions that are necessary
to protect rail shippers. These include the common carrier obliga-
tion, regulatory oversight of the reasonableness of rail practices,
maximum rate regulation for captive traffic, advance notice of rate
increases, and rate tariffs for agricultural commodities and fer-
tilizer.

The Committee believes the common carrier obligation is particu-
larly critical, especially in light of the needs of grain shippers and
others who continue to experience difficulties in obtaining rail cars
and service. According to a September 1995 report by the U.S. De-
partment of Agriculture entitled “Assessing the Impact of Railcar
Availability on Grain Prices,” rail car shortages lower farm prices
and reduce the competitiveness of U.S. grain exports.

Rate Reasonableness.—The bill includes several new provisions
regarding the handling of challenges to the reasonableness of rates
charged on captive traffic, to ensure that such cases are resolved
more expeditiously. The Committee is concerned non-coal shippers,
particularly grain shippers and smaller volume bulk shippers, have
been deterred from utilizing the rate reasonableness provisions in
the ICA in part because of the complex nature of the full stand-
alone cost presentation adopted by the ICC and the resulting ex-
penses associated with pursuing that test.

The bill would require the Board to complete the pending Non-
Coal Rate Guidelines proceeding, ICC Docket Ex Parte No. 347
(Sub-No. 2), establishing a simplified method to be used where a
full stand-alone cost presentation is impractical, within one year.
Also, the bill instructs the Board to adopt procedures that would
avoid undue delay in both the discovery and evidentiary phases of
rate cases and to otherwise expedite proceedings. The bill would re-
quire the Board to establish procedures, within 6 months, for expe-
ditiously processing all rate cases. It would require the Board to
decide individual rate complaints within 6 months after the close
of the administrative record in cases in which a stand-alone cost
presentation is made, and within 3 months after the close of the
record in cases using a simplified evidentiary presentation.

The Committee intends the simplified methodology directed to
the Board to complete would apply to cases in which the full stand-
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