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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

NORFOLK SOUTHERN RAILWAY )
COMPANY, ' )
| )
Plaintiff, )
)

V. ) Case No. 1:08-CV-618
)
CITY OF ALEXANDRIA et al., )
| )
Defendants. )
)
CITY OF ALEXANDRIA, )
)
Counterclaim Plaintiff, )

).
v. ) |

) Case No. 1:08-CV-618
NORFOLK SOUTHERN RAILWAY )
COMPANY, )
)
‘Counterclaim Defendant, and )
)
RSI Leasing, Inc., )
: )
Third Party Defendant. )
)

DECLARATION OF STEVEN J. MASON. SR.

I, Steven J. Mason, Sr., of my personal knowledge declare as follows:

1. I am the Special Assistant to the City Manager for the City of Alexaﬁdria,

| Virginia, and have served in that position since July of 2005. From 2000 to 2005, I served in thé
City of Alexandria Office of Human Rights as an Investigator. Prior to that position, I served és

a member of the Aléxandria Police Department for 22 years, refiring as a Lieutenant. My




current job responsibﬂities include, among other things, overseeing the conunurﬁcation between
the City and the community related to the Norfolk Southern ethanol transloading operation at the
Van Dorn Yard. |
2. Iam personally familiar with the location of the Norfolk Southern Railway
Company Van Dorn Yard and the ethanol transloading facility (“Facility”) therein. The address
of the Facility is 1000 South Van Dorn Strect, Alexandria, VA 22304,

3. .1 am personally familiar with the area surrounding the Van Dorn Yard and the
ethanol transloading fa'cility. The two atté_ched rﬁaps are an accurate representation of the
neighborhoods and features in the surfounding area.

4. 2007 City census data indicate that approximately 1,140 individuals live within
1,000 feet of the Facility, and approximately 8,956 individuals live within 1/2 mile of the
Facﬂity. |

5. The Samuel W. Tucker Elementéry School at 435 Ferdinand Day Drive, a ball
field and othgr playing fields behind the schooi are within 1,000 feet of the Facility.

6. There are numerous community parks and recreation facilities within one milé of
the Facility, including Armistead L. Boothe Park at 520 Cameron Statioh Boulevard; Ben
Brenman Park at 4800 Brenman Park Drive; Joseph M. Hensley Park at 4200 Eisenhower
Avenue; Ewald Park Tennis Courts at 4452 Duke Street; and Holmés Run Greenway/Holmes
Run Parkway. |

7. Parts of Cameron Station and Summe;rs Grove, high-density residential
neighborhoods, are within 1,000 feet of the Facility. The rest of these neighborhoods and many -

other homes are within 1/2 mile of the Facility.



8. The Van Dorn Street Metro Sfation, several businesses and Eisenhower Avenue
arowithin 1000 fectof the Facility.

9. When tank trucks laden with ethanol leave the Faéility bound fo__f Interstaté 495,
they must drive past the Summers Grove neighborhood and the Van Doi'n‘ Street Metro Station
Parking Lot, as well as several other places of business.

I declare under pénalty of perjury that the foregoing is true and correct.

Executed on November 24- 2008.

)

“~—Stever! J. Maso
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Chapman, Robin C.

From: McNeil, Doug
Sent: Wednesday, May 14, 2008 11:27 PM
To: 'Adam.Thiel@alexandriava.gov' : _
Cce: John.North@alexandriava.gov; Byron Andrews lll; Webb, Mike; Edwards, John, V; Jordan, A.
Gayle; Lawson David; Wingo, William B.; Chapman, Robin C.; Reiner, James E.
~Subject: RE: Detailed Alexandria FD Ethanol Fire/Spill Response Equipment List

Attachments: ETHANOL RESPONSE EQUIPMENT.XLS

Adam Thiel

As a follow up to our conferénce call. on May 9, 2608, Norfolk Southern has reviewed the attached list of Ethanot
Fire/Spill Response Equipment and Supplies provided by the Alexandria Fire Department. In summary this list
includes:

Dedicated F450 Tow Vehicle with utility body
Foam Trailer with two loaded 330 gallon totes
Set of Foam Nozzle/Eductors
Monitoring/Spill Control Equipment

Because neither Alexandria nor any of the surrounding mutual aid jurisdictions have this equipment, we plan to
contribute these as well as the 1,640 gallons of AR-AFFF foam on hand at the Norfolk Southern ethanol
transloading facility to the Alexandria Fire'Department for general purpose use. Further, we recognize some
efficiencies could be gained by storing some of these items at the Norfolk Southern site, and would offer that to
you at no cost. If the Alexandria Fire Department chooses to store any equipment and/or foam at the facility site,
such storage would be at Alexandria’s risk; we will not provide any security beyond what we actually provide to
the facility itself. In the highly unlikely event that the equipment is used to respond to an incident at the Norfolk
Southern ethanol transload facility, Norfolk Southern would replace any used foam. In addition, we understand
your desire to train Alexandria fire fighters in dealing with railroad emergencies of all kinds. We would be pleased
to sponsor one attendee per year at the Transportation Technology Center, Inc. (“TTCI") Emergency Response
Training Center.

Norfolk Southern continues to value the relationship we have developed with the Alexandria Fire Department. We
believe that what we have offered, together with the design/build of the facility itself, constitutes a very strong
commitment to ensuring adequate fire and spill protection. We look forward to continuing to work with you to
provide fact based information to the community.

Douglas P. McNeil

Director Government & Distribution Services
Norfolk Southern Corporation '

Three Commercial Place

Norfolk, VA 23510

(757) 823-5421

From: Adam.Thiel@alexandriava.gov [mailto:Adam.Thiel@alexandriava.gov]
Sent: Wednesday, May 14, 2008 5:07 PM

To: McNeil, Doug

Cc: John.North@alexandriava.gov; Adam.Thiel@alexandriava.gov; Webb, Mike
Subject: RE: Detailed Alexandria FD Ethanol Fire/Spill Response Equipment List

Doug/Mike:

8/13/2008
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Appreciate the correction.

We look forward to your affirmative response on these items so we can mclude a reference to such
in tomorrow morning's memeo to Council.

Thanks!

Adam

Adam K. Thiel

Fire Chief

Alexandria Fire Department

900 Second Street

Alexandria, VA 22314

Phone: 703.838.4600

Fax: 703.548.6952

E-mail: adam.thiel@alexandriava.gov

J— "McNeil, Doug" <dpmcneil@nscorp.com> wrote: -----

To: John.North@alexandriava.gov

From: "McNeil, Doug" <dpmcneil@nscorp.com>

Date: 05/14/2008 04:59PM

cc: Adam.Thiel@alexandriava.gov, "Webb, Mike" <mawebb@nscorp.com>
Subject: RE: Detailed Alexandria FD Ethanol Fire/Spill Response Equipment List

There was an error in the totals in your spreadsheet which we

corrected
(attached). Total now comes to $116,521.

Doug

From: John.North@alexandriava.gov
[mailto:John.NorthRalexandriava.gov]

Sent: Wednesday, May 14, 2008 1:55 PM

To: Webb, Mike

Cc: McNeil, Doug; Adam. Thlel@alexandrlava gov
Subject:

Mr. Webb,

As requested during our phone conversation I have compiled the
proposed

list of response equipment needed and provided spec1flcatlons and
pricing. :

The pricing, where appllcable is based on current contract pricing
and/or

state contract pricing. I only addressed equipment needs, .I will
leave -

training requirements and needs for you and Chief Thiel to address at
a

8/13/2008
NS8/ 00018
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later date. If after reviewing, you have any questions please contact

me
on
my cell phone or e-mail and

Thank you for your support,
moving

I will get right back to you.

I look forward to your reply and our

forward with this initiative.

John

RESPONSE
EQUIPMENT.x1s)

John W. North
Battalion Chief
Special Operations
Office (703) 838-4600
Cell (571) 238-0991

8/13/2008

(See attached file: ETHANOL
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EXHIBIT 3



800¢ ‘12 fepy—uonejussaid buipeojsued] \o:ms_m

8002 ‘22 Aeiy
[1Iouno9 A}19H 0} uoljejuasaid
elpuexaly jo 119

m:__omo_m:m._ 1 joueyly

NS8/ 00041



8002 ‘1Z fepy—uonejussaid buipeojsue.l] joueyyy

sﬁ:ummmvmﬁoﬁmwc_,csa uep Supds

. m E rsfﬂ.r.uw.a

MIIAIBAQ 3}IS

NS8/ 00042



Site Map

Ethanol Transloading Presentation—May 27, 2008
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FIRE DEPARTMENTI

900 Second Street
Adam K. Thiel Alexandria, Virginia 22314-1395 Phone (703) 838-4600
Fire Chief Fax (703) 838-5093
April 29, 2008

Mi. Michael A Webb

Manager Distiibution Services
Southern Region

Norfolk Southern Corporation
Three Commercial Place, Box 252
Norfolk, VA 23510

Dear Mr Webb:

The City of Alexandria (City) is keenly interested in working with the Norfolk Southern Corporation
(NS) to ensure adequate fire protection for the bulk ethanol transloading terminal located at the NS
Van Dom Intermodal Facility. Recognizing Norfolk Southern’s commendable effort to design/build
this facility with safety in mind, there are a number of remaining issues that must be addressed to
help assure the City’s ability to protect life, property, and the environment in case of an incident
involving bulk quantities of ethanol at the facility.

As we discussed during our meeting on Friday, April 25, 2008, this letter provides the current needs
assessment—based on information about the ethanol tiansloading operation that your group provided
last Friday—of City staff from the Fire Department (AFD), AFD Code Enforcement Bureau (Code),
AFD Office of Emergency Management (OEM), Planning and Zoning Department (P&Z), and
Transportation and Envitonmental Services Department (T&ES). At your request, this
communication is presented as an overview, but we are certainly available to discuss the details at

your earliest convenience.

Fire Department (AED)
After our meeting last Fiiday, AFD staff conducted a site visit to the facility and completed

installation of the facility keys into the Knox Box™ rapid-entiy key system. This site visit confirmed
the City’s need for additional equipment, supplies, and training to safely and effectively handle an
incident involving bulk quantities of ethanol. The principal need is for a delivery system to apply a
sufficient flow of alcohol-resistant aqueous film forming foam (AR-AFFF) to an ethanol spill/fire on
the facility; neither the AFD nor the surrounding mutual-aid jurisdictions currently possess an
appropiiate delivery system. Large quantities of AR-AFFF must also be secured/maintained in a
ready state and routinely replaced according to the manufacturer’s

recommendation (i.e., when the expiration date is reached). The City requires additional spill
response equipment/supplies to protect the environment, especially adjacent waterways, from a bulk

alexandriava.gov

NS8/ 00133



ethanol release. Specialized training to contain/confine/extinguish ethanol
releases/spills/fires is also needed for AFD and mutual-aid firefighters (Fairfax and
Atlington Counties), as well as for members of the Alexandiia/Arlington Hazardous
Materials Response Team. Our estimate for providing the requisite
equipment/supplies/tiaining to protect the NS ethanol transloading terminal is $321,020;
with a recurring annual maintenance (i €., equipment depieciation, ongoing training, and
rotating expited AR-AFFF) cost of $50,000.

AFD Code Enforcement Bureau (Code)

Code staff met with Mr. Tony Rosenthal of RSI Logistics (Norfolk Southern’s terminal
manager) on Monday, April 28, 2008. Generally speaking, the facility is in compliance
with Section 3406 of the Fire Prevention Code (FPC) Remaining issues include: 1)
confitmation of grounding compliance for the offloading track rails; 2) confirmation of
secondary containment capacity; 3) new fire hydrant flushing/finalization; 4) provision of
material safety data sheets (MSDS) for the 1500 gallon foam reserve stored on-site; and
5) development/review/approval of a comprehensive fire safety and evacuation plan for
the facility, as required by Section 404 of the FPC.

AFD Office of Emeigency Management (OEM)
As discussed during our meeting, OEM staff will meet with M1. Rosenthal to conduct a

homeland security threat assessment of the facility, and will include it in the City’s
overall emetgency management planning process. Additional recommendations could
result from these activities and will be shared with NS as soon as possible

Transportation and Envitonmental Services Department (T&ES)

During our meeting, T&ES staff 1aised two issues: 1) the requitement for bulk tank
trucks leaving the facility to obtain haul permits fiom T&ES; and 2) the need for a
stormwater pollution and prevention plan as required by the state Department of

Envitonmental Quality (DEQ).

One final issue concerns the ongoing need for collaboration between NS and the City to
provide accurate information for our community concerning the NS Van Domn Intermodal

Facility and ethanol tiansloading terminal.

In summary, the City looks forward to working in partnership with NS to protect your
investment, our citizens, infrastructure, and the environment Since ethanol transloading
operations are underway at your facility, we know NS will continue viewing this matter
with a sense of urgency and I look forward to our next discussion and/or meeting.

Please feel free to contact me anytime via email (adam thiel@alexandriava gov) or
mobile phone (703.898.0838). '

14

A K. Thiel
Fite Chief

Sincere

NS8/ 00134




Cc:  James K. Hartmann, City Manager
Michele R. Evans, Deputy City Manager
Mark Jinks, Deputy City Manager
Ignacio B. Pessoa, City Attorney
Geoige A. McAndrews, Assistant City Attorney
John Catlett, Code Enforcement Director
Faroll Hamer, Planning and Zoning Director
Stephen Milone, Planning and Zoning Division Chief
Richard Baier, Transportation and Environmental Services Director
William Skrabak, Transportation and Environmental Services Division Chief
Mark Penn, Emergency Management Coordinator
John North, AFD Battalion Chief

NS8/00135
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Before The
Surface Transportation Board

Finance Docket No. 35157

PETITION OF THE CITY OF ALEXANDRIA, VIRGINIA
FOR DECLARATORY ORDER

RESPONSE OF NORFOLK SOUTHERN RAILWAY COMPANY TO
PETITION FOR DECLARATORY ORDER

Gary A. Bryant John V. Edwards

WILLCOX & SAVAGE, P.C. Senior General Attorney

One Commercial Place, Suite 1800 NORFOLK SOUTHERN

Norfolk, Virginia 23510 CORPORATION

(757) 628-5500 Three Commercial Place

(757) 628-5566 Facsimile Norfolk, Virginia 23510-2191
(757) 629-2838

Attorneys for Norfolk Southern
Railway Company '

July 1, 2008



R,

Before The
Surface Transportation Board

Finance Docket No. 35157

PETITION OF THE CITY OF ALEXANDRIA, VIRGINIA
FOR DECLARATORY ORDER

RESPONSE OF NORFOLK SOUTHERN RAILWAY COMPANY TO
PETITION FOR DECLARATORY ORDER

The Petition by the City of Alexandria, Virginia (“Alexandria” or the “City”) fora
Declaratory Order is without merit. The simple fact is that, contrary to what is alleged by
the City, the Norfolk Southern Railway Company (“Norfolk Southern™) ethanol
transloading facility located in Alexandria, Virginia (the “Facility”) is not leased to
Norfolk Southern’s contractor, RSI Leasing, LLC (“RSI”), or to any oth§r party. Instead,
the Facility is owned and operated by and on behalf of Norfolk Southem. The City’s
Petition should be denied.

Moreover, as will be made clear, this matter goes beyond the narrow legal
questions presented to the Surface Transportation Board (the “Board”). Indeed, the City
has filed its Petition, based as it is on mere spepﬁlation with no evidence, in the heat of
political passions that threaten to boil over and overwhelim reason as an interstate railroad
attempts to be a good corporate citizen while carrying on its business. This proceeding
involves an Alexandria City Council member’s reference to a “three mile” impact area

and other reckless statements that unnecessarily inflame fear in the Alexandria



community. It involves nothing less than political vows to do “everything [th§f City of
Alexandria] can do to shut down this facility,” ignoring two years of communication and
cooperation and ultimate findings by City officials that the Facility meets all of the
requirements of the Statewide Fire Prevention Code. All of this is about the
transportation of ethanol, the use of which the Federal government gff@cﬁvely mandates.’

There can be no disagreement as to the facts. The relevant facts set forth herein
are undisputed, coming from the Cilty itself or otherwise supported with documentation.
There is no disagreement as to the relevant law. While Norfolk Southern disagrees with
the City’s interpretation of a Department of Transportation’s Pipeline and Hazardous
Materials Safety Administration (“DOT”’) regulation and the City’s erroneous belief that
the regulation applies to transloading facilities, Norfolk Southern demonstrates that
application of that regulation is not relevant to the Board’s review of the City’s Petition.
Otherwise, the parties agree as to the application of law.

The Board has all the information it needs to decide the City’s Petition. It should
not permit the City to perpetuate this proceeding further by engaging in unnecessary

discovery. As will be shown, the City is, and has been, engaged in é political battle, and

! Under the Clean Air Act, EPA requires that reformulated gasoline (“RFG”) be
used in certain regions, and other regions have voluntarily adopted such requirements.
Much of Northern VA is required to use RFG. The law specifies that RFG contain
oxygen (2 percent by weight). See Clean Air Act Section 211(k), 42 U.S.C. 7545.
Ethanol and MTBE (methyl tertiary butyl ether) are the two most commonly used
substances that add oxygen to gasoline. Because of concerns with MTBE in
groundwater, many oil companies are opting to use ethanol, and in fact the federal
government encourages use of ethanol in general as an energy resource. See, e.g., “Fact
Sheet: Harnessing the Power of Technology for a Secure Energy Future,”
bttp://www.whitehouse.gov/news/releases/2007/02/20070222-2.html (section titled
Ethanol And Other Biofuels Are Part Of A Larger Strategy To Address Energy Security,
Cleaner Air, And Climate Change), Feb. 22, 2007; Fact Sheet: Developing Renewable

Fuels and Clean Diesel Technologies®,
http://www.whitehouse.gov/news/releases/2005/05/20050516-3 html, May 16, 2005.



the Board should not allow itself to be brought into the melee, permitting its‘.p‘r{)cesses to
be used to perpetuate the conflict.

This Response will first set out the history and background of the controversy
leading up to the filing of the Petition. It will then detail the facts regarding the Facility
and its operations, a picture of reality that is woefully lacking in the _’_P,.etition. Contrary to
the claims set forth in the Petition, the Facility is not leased to anyone — it is owned and
operated by and on behalf of Norfo_lk Southern. This Response will demonstrate why the
cited DOT regulation regarding the transport of hazardous materials is both inapplicable

to transportation to the Facility and, more importantly, not relevant to the Board’s
analysis as to whether the Facility is operated by or on behalf of the railroad. Finally, this

Response will detail why the Petition must be denied without the need for discovery.

HISTORY AND BACKGROUND

History of the Van Dorn Street Yard Area

Norfolk Southern and its predecessors have operated in the City of Alexandria for
over a century. An important part of those operations have taken place at the Van Dorn
Street Yard. Over the years, that yard has been very active. It supports traffic moving
over the four adjacent main line tracks. (Not only Norfolk Southern, but also Virginia
Railway Express and Amtrak operate over those main line tracks.) As recently as 2006,
the yard served as an intermodal facility with nearly 100 trucks per day entering and
leaving the yard.

Van Dom Street Yard is located in the western part of the city in an area that,

until recently, was characteristically highly industrial. The immediate area is still largely



an industrial area — for example nearby is Virginia Paving Company, an aspha}'i paving
producer, and abutting the yard is the Covanta Alexandria/Arlington Waste-to-Energy

Facility, co-owned by the City of Alexandria and Arlington County and constructed in
1988.

Lately, however, the City has allowed construction and locaggn of some
residential units in the area, and has itself located educational facilities there,
notwithstanding the continued rail a_.nd other industrial use. The military, which had a
base located at Cameron Station, sold the property to a developer in the mid-1990’s, and
Alexandria permitted residential townhouse development on this former army base.
About the same time, a developer purchased and began constructing a residential area
called Summers Grove. In the same area, the City built Samuel W. Tucker Elementary
School, which was opened in September 2000.% The City wants to move other non- .

industrial facilities to the area, and finds the presence of Virginia Paving and Norfolk

Southern to be a hindrance.

The History of the Facility and the City’s Involvement

Norfolk Southern first met with the mayor of Alexandria over two years ago to
open the communication stream concerning what was then a proposed facility. Norfolk
Southern thereafter promptly began working with Alexandria city officials concerning the

proper configuration and equipment for the Facility to be located in the yard.

This consultation led the Facility to be configured, for example, with four new

fire hydrants, several eye wash stations and other safety equipment, a bermed area



capable of holding the éntire liquid contents of eighteen rail tank cars (or WBII‘:Bver
515,000 gallons), and special grounding rods designed to prevent the discharge of static
electricity. Norfolk Southem, as requested by city officials, purchased 1,640 gallons of
specialized ethanol fire-fighting foam (“AR-AFFF Foam™),” and, before the Facility
opened, prepositioned that AR-AFFF Foam at the Facility in a spe(_z_igl_“temperature
controlled container.*

Norfolk Southern wrote lettfzrs to the City, explaining when it intended to begin
construction, and then again when it discovered that construction would be somewhat
delayed.® It consulted with City offices during the design of the Facility. During the

construction phase, Norfolk Southern, in coordination with-Alexandria’s water

2 Tucker Elementary is not located adjacent to the Facility. Separating the specially
bermed and fenced Facility and Tucker Elementary is an asphalted expanse, four main
line tracks, and a wide, free flowing stream which is now a part of a flood control project.
3 The “AR” in “AR-AFFF” stands for “alcohol resistant.” Ethanol has an affinity

for water, so it is difficult, though not impossible, to fight an ethanol fire with water or

non-alcohol resistant foam.
4 Much is made in both the Petition and the public forums that the City did not have

a means to deliver the AR-AFFF Foam. It was 2006, however, when the City told
Norfolk Southern to acquire the foam, sojt would be reasonable for Norfolk Southern to
assume that the City either had, or intended to acquire, a means to deliver the foam. Not
only did the City not tell Norfolk Southern that it did not have the means to apply the
foam, apparently, the City believed it did, in fact, have that capability. See, City
Memorandum, communicated from Robert Rodriguez (Alexandria Chief Fire Marshall)
to John Catlett (Alexandria Director of Code Enforcement), via e-mail dated November
28, 2007 attached as Exhibit A (“Alcohol fuel fires require alcobol resistant foam that is
designed to work with alcohols and polar solvents. Norfolk Southern has agreed to
provide up to 1600 gallons of AFFF type foam in portable containers to be stored on site
for use by the Alexandria Fire Department. Currently, the fire department already
carries this type of foam on most of the unit”) (emphasis added). As is discussed further
below, City officials were instructed beginning January 2, 2008 not to communicate with
Norfolk Southern. See note 7 and accompanying text. The City should not be heard to
complain about Norfolk Southern initiating operations at a time that the City did not have
the capacity to utilize the foam when it was under a communications lock down until
after operations were initiated. See Petition at 4 (claiming that “the operation started at a
point when the railroad knew that the City (as well as all other jurisdictions in the region)
lacked even the most basic equipment and material to fight an ethanol-fueled fire”).



department agents, connected the Facility and its four fire hydrants to the City’ water
system. On November 8, 2007, an on-site meeting was held with City officials to discuss
the Facility, and Norfolk Southem informed the City that it intended to open the facility
in April 2008.°

Unbeknownst to Norfolk Southern at the time, in early 2008, the City gave strict
instructions to its officials to cut off communication with Norfolk Southern.” As the date
approached for the Facility to begin operations, Norfolk Southern and its confractor RSI
called the City’s fire department several times to arrange delivery of the Facility’s keys
so that that the fire department would have twenty-four hour access to the Facility. For

some time, the City’s fire department ignored the calls and declined delivery of the keys.

These letters are attached as Exhibits B and C.
See Exhibit A: “Norfolk Southern provided an educational briefing on how

exactly the process will function. The target date to begin operation has been identified
as April of 2008.”

7 See e-mail from Michele Evans (Alexanria Deputy City Manager) to John Catlett
(Alexandria Director of Code Enforcement), Ignacio Pessora (Alexandria City Attorney)
and another unnamed person, dated January 2, 2008 (Exhibit D) (“Please do not
communicate with Norfolk Southern further until we have determined the status of this™).
The prohibition on communication with Norfolk Southern continued for several months.
See e-mail from Robert Rodriguez (Alexandria Chief Fire Marshall) to Ignacio Pessoa
and Richard Josephson (Alexandria Department of Planning and Zoning), dated April 1,
2008 (noting that the City had received communication from Norfolk Southern’s
contractor about commencing operations, but expressing concern that he has not received
any further direction regarding communication with Norfolk Southern since receiving the

instruction to “monitor and report”). Appendix E.



N,

The City’s Efforts to Remove the Facility

Notwithstanding this significant interaction with the City, the Mayor and the City
Council have claimed that they were taken by surprise by the presence of the Facility in
its community.® They are determined to have it removed: “The City is moving forward
[to do] everything we can to shut down this facility....”

To accomplish the removal of the Norfolk Southern Facility, Alexandria first tried
to apply a city ordinance that, on itst face, applied only to the hauling of construction
equipment and supplies, and dirt and debris or fill of any type, to the movement of
ethanol. That City Ordinance is reproduced in Exhibit I. On June 3,'2008, the City
unilaterally issued Norfolk Southern a hauling permit pursuant to that ordinance, placing
limits on the time that the Facility could be open, and the number of trucks that could
enter or leave the Facility, as well as truck routing restrictions. The permit is reproduced
as Exhibit J. Not surprisingly, Norfolk Southern declined to accept the permit that (1) it
did not request, (2) was issued pursuant to a City ordinance that on its face did not apply

to the movement of ethanol, and (3) was otherwise preempted. Norfolk Southern’s letter

declining the permit is reproduced as Exhibit K.

8 The City was not taken by surprise by the presence of the Facility. The City has
posted on its website a four-page chronology of the internal and external communications
that took place with regard to the Facility over the past 2 years. That chronology is
reproduced in Exhibit F. Norfolk Southern does not agree with all of the entries, and
cannot vouch for the entries concerning communications to which it was not a party, but
does note that the evidence demonstrates that there were no surprises. The memorandum
from the Chief Fire Marshall to the City Attorney, dated January 25, 2008, is illustrative
of the amount of information available to the City. That memorandum is attached as

Exhibit G. .
® “Statement of the Mayor and City Council on the Norfolk Southern Ethanol

Transloading Facility,” undated, reproduced as Exhibit H.



The Mayor called Norfolk Southern to a City Council meeting on Ma)_{t.é7, 2008.1°
At that meeting, the Alexandria Fire Chief informed the City Council that the Facility, in
its present configuration, “meets all requirements of [the] Statewide Fire Prevention
Code” for facilities of this type.!' After being informed by the City Attorney that the
Facility is a railroad facility covered by 49 U.S.C. Section 105 Ol(b),: 12 the Mayor made it
clear that the law did not matter, stating that “we are going to do everything we can to
cease operations,'shut you down and get you out of the city — 0.k. — plain and simple.”13
The Mayor was not alone. The Vice Mayor spoke of a “three-mile” accident impact area
and another Council member compared Norfolk Southern’s presence to “a neighbor who
moves into the vacant house and turns it into a crackhouse.”"*

Notwithstanding this, Norfolk Southern continued to cooperate with city ofﬁcials.
When informed that the City had no equipment‘ to deliver the foam it had asked Norfolk
Southern to provide, Norfolk Southern purchased for the City the requested AR-AFFF
Foam delivery equipment and a heavy duty pickup truck dedicated to pull that equipment.
Norfolk Southern donated its own AR-AFFF Foam and continued use of the climate

control container to Alexandria, and purchased substantially more AR-AFFF Foam for

10 The video of this May 27, 2008 City Council meeting is available on the world
wide web at http://alexandria.granicus.com/ViewPublisher.php?view id=2, and
references to that video will be made by a reference to the “City Council Meeting Video”
followed by a time stamp location within that video.

n See the presentation by the Alexandria Fire Chief in Exhibit L, page 5
(unnumbered pages); see also, City Council Meeting Video at 1:16:52.

12 The Alexandria City Attorney advised the Alexandria City Council that it was hlS
conclusion, arrived at after further investigation, that the facility was operated as an
integral part of the railroads operations covered by 49 U.S.C. Section 10501(b). City -
Council Video at 1:55:35.

13 Id. at 2:18:40.
14 Id. at 1:28:00 and 2:30:51.




use by the City.” Over an extended period, Norfolk Southern provided faCili;_i@s for
firefighter training and support. This equipment, AR-AFFF Foam and training benefit
the City ‘of Alexandria and its mutual aid jurisdictions with respect to any ethanol
incident regardless of origin.

Alexandria was not satisfied. It modified the construction eg;yfpment and supply
hauling ordinance in direct response to the presence of the Fz_wilit'_y16 so that it now
applies to the transloading of all bu}k commodities — flour, com syrups, and other bulk

transload commodities — moving from a rail head to a non-retail facility. That City

Ordinance is reproduced in Exhibit M.

Other Legal Actions involving the Facility

Finally, due to the City’s continued puBlic threats to close the Facility and
Norfolk Southern’s unsuccessful efforts to resolve the City’s objections to the Facility by
addressing the City’s expressed safety concerns, Notfolk Southern had 1o recourse but to
file suit in the U.S. District Court for the Eastern District of Virginia seeking a
declaration that the haulage brdinances and the permit issued thereunder do not apply or
otherwise are preempted. That complaint is reproduced in Exhibit N. Norfolk Southern
called the City Attorney to inform him of the suit, and ensured that he had a copy of the
complaint.

The complaint enunciated facts clearly in conflict wi.th those later cpnta.ined in the

City’s Petition, in particular with regard to two central (but erroneous) claims essential to

15 The equipment Norfolk Southern purchased for the City has an on-board supply
of foam. The 1,640 gallons of foam that Norfolk Southern purchased remains just
outside of the Facility in the specially-equipped climate controlled container.

16 Id. at 2:00:09.
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that Petition — whether: (1) the Facility was leased to RSI (it is not) and (2) Wl}éther RSI
operated the Facility independent of Norfolk Southern (it does not). Despite having the
complaint in hand, and despite the several avenues of communication open with Norfolk

Southern and the demonstrated cooperative efforts taken by Norfolk Southem, the City

filed its Petition for Declaraiory Order."”
The Petition claims that Norfolk Southern lied to Alexandna18 and, apparently,

the U.S. District Court for the Eastern District of Virginia.'® It states:

In this case, Norfolk Southern claims that the ethanol
transloading operation is being conducted by or on behalf

of the railroad, and that local regulation is preempted.
However, the facts of the operation demonstrate otherwise.

Norfolk Southern appears to be simply a landlord renting to
an independent operator.

Petition at 7. Further, the Petition claims:

At the Alexandria facility, the ethanol from the railway
tank cars is directly offloaded to the roadway tanker
trailers. * * * The operation is being conducted as if the
railway tank cars are being unloaded by a private operator,
not a rail carrier. * * * RSI’s president publicly stated in
January 2008 that the subject facility is his company’s
“newest terminal in Alexandria, Virginia, which will open
early next year and be dedicated exclusively to the
shipment of ethanol.”

Petition at 8.

17 According to the City’s timeline, the Petition and the Complaint were filed on
June 18, 2008. See, Exhibit F. This is incorrect. Norfolk Southern filed the Complaint
on June 16, 2008 and the Clty filed its Petition on June 17, 2008.

18 Given the facts, coming from the City this allegation is simply astounding.

19 It is not clear when the City Attorney’s office changed its mind about the nature
of the operations at the Facility. As discussed above in note 12, the City Attorney
advised the Mayor and the City Council of his conclusion that the Facility was operated
by or on behalf of Norfolk Southern in pursuit of its interstate rail operations, and

preempted by 49 U.S.C. 10501(b).
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The only piece of evidence that Alexandria relies upon to demonstrate :fts central
and determinative alleged fact that the Norfolk Southern — RSI relationship is that of
landlord-lessee is a single article appearing in January 2008 in the Greater Lansing
Business Monthly. The “public statement” attributed to the RSI president is the Greater
Laﬁsing Business Monthly’s characterization of something RSI’s pxgs{ident said.

Assistant City Attorey Christopher Spera is quoted as saying: “We don't know
the actual wording of the arrangement between Norfolk Southern and RSI because they
have not shared that with us,”?° but Alexandria has not asked Norfolk Southern for the
RSI Agreement (it is provided as an exhibit to this Response), clarification or

documentation regarding the facts. It is to these facts that this Response now turns.

THE FACTS
Norfolk Southern provides, as Bxhibit P, a redacted copy of the contract between
Norfolk Southern and RS relating to the operation of the Alexandria ethanol transload
- facility. if the Board does not dismiss this proceeding, Norfolk Southern, upon the
issuance of a protective order in this proceeding, will pfoduce to Alexandria and the

Board, an unredacted copy of the same.?' That contract (the “RSI Agreement”)

demonstrates:

20 “City Files Petition Against Norfolk Southern: Mayor issues apology to thé
citizens for ethanol operation,” Alexandria Gazette Packet, June 19, 2008, attached as
Exhibit O.

A There are two pieces of information redacted, both found in Appendix C to the
RSI Agreement. The first is the per-gallon transloaded rate that Norfolk Southern pays to
RSI as compensation for RSI providing the transloading services for Norfolk Southern.
The second is the percentage of other amounts (track occupancy charges (“TOCs”) that
Norfolk Southern charges its customers) which RSI collects and remits over to Norfolk
Southem. This latter payment made by Norfolk Southern to RSI is compensation for the
billing and collecting of the TOCs. One exhibit to the RSI Agreement should have been

12
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-

RSl is a contractor, providing its services to Norfolk Southern.
RSI does not lease the property, and has no right to admit, deny, sell or market the
Facility’s services to anyone.

¢ The Facility is Norfolk Southern’s, and Norfolk Southern’s alone.
But the Petition is as much about what is being transloaded and the Facility as it is about

the legal arrangements between RSI and Norfolk Southern.

Ethanol

‘ Ethanol is a clean-burning, high-octane motor fuel that is produced from
renewable sources. At its most basic, ethanol is grain alcohol, produced from crops such
as com. Pure ethanol is not generally used as a motor fuel; instead, ethanol generally is
combined with unleaded gasoline at blending f;icilities with a resulting mixture to be
provided to local gasoline filling stations for use in commercial and private vehicles.

Unlike gasoline, ethanol does not transport well in pipelines. It has a chemical
affinity to water and other contaminants. Therefore, over long distances it must travel by
truck, train or barge. If the ethanol moves over long distances by train, it often must be
transloaded from the train car to a truck to move between the rail transloading facility and
the blending facility.

Norfolk Southern did not introduce ethanol transportation to the City of

Alexandria. As the City’s fire chief noted to the City Council, “it is important to note

an indemnity agreement that all truck operators would be expected to sign before
obtaining access to the Facility. Unfortunately, what was attached to the RSI agreement
was a form appropriate to a different type of facility. In any event, the form provides no
rights on RSI or change the nature of the underlying agreement.
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that, ... as long as you have been hearing about ‘live green, go yellow,’ ... tha;‘ﬁproduct

has been traveling throngh the area.”*

Van Dorn Street Yard and the Facility

As discussed above, Norfolk Southern and its predecessors have operated in
Alexandria for over a century. In Alexandria, just off of the Van Dorn Street exit from
the Capital Beltway, is a rail yard tliat has a long history in this mixed use
neighborhood.” At one time, circus trains were unloaded in the yard. Up until a couple
years ago, the yard also held an intermodal facility dedicated to the movement of United
Parcel Service traffic, with trucks entering and leaving the facility at a rate sometimes as
high as 100 per day.

The yard is uniquely located near maj or‘ interstate highway and rail facilities.
This is important when it comes to the movement of intermodal, ethanol and other bulk
commodities that require transloading for movement to the product’s final destination.

At this yard, Norfolk Southemn operates several through and local trains daily,
both within and through Alexandria. The movements of rail cars w1t}un the Van Dorn
Street Yard and switch service to the Facility are performed by Norfolk Southern
employees.

Encompassed within the Van Dorn Street Yard is an area that is segregated by
physical barriers (berms, spill containment, full tréck and tank car electrical grounding

system, and fences) that is used for the transloading of ethanol — the “Facility.”

22 City Council Meeting Video, at 1:41:20.
z The immediate neighborhood includes a [concrete/asphalt] transloading, a waste-

to-energy facility, a waste oil recycling plant and an impound lot, in addition to the
residential and the educational facility. Id., statement of Vice Mayor Pepper at 2:24:25.
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Currently, one train daily enters Van Dom Street Yard transporting rail tarﬂcg_szs loaded
with ethanol which is being shipped from various locations in the Mid-Western and
Western United States. The loaded ethanol tank cars are placed at the Facility by a
Norfolk Southern switch crew Monday through Friday on the specially designed and built
twenty-car unloading track located within the bermed spill containn%gpt area.

The ethanol in the tank cars is subsequently transloaded from the rail cars to
empty trucks by Norfolk S'outhem’_s contractor, RSL? Another Norfolk Southern switch
crew on Monday through Friday pulls the “residue’” tank cars after they have been
unloaded so these tank cars can be retumed to their origins (the various ethanol
production facilities in the Mid-Western and Western United States) or otherwise are
used in the interstate rail transportation system.

As is typical of railroad facilities, the Félcility is capable of operations twenty-four
hour per day. Due to interstate rail operations, rail cars are generally delivered and pulled
from the Facility at night (5 pm to 5 am), and transloading operations are generally
conducted between 7 am and 6 pm, but the Facility is able to operate around the clock.

The ethanol arrives at the Facility in railroad tank cars that hold approximately
29,000 gallons each. The Facility can hold up to 20 rail tank cars on the specially
designed unloading track. Additional loaded tank cars can also be stored incidental to
transportation inside the fenced Facility. Currently up to three rail cars can be

transloaded to trucks at a time. Norfolk Southern is transloading ethanol into

24 The bermed spill containment area is capable of containing 515,282 gallons, or
the equivalent of liquid that would be released if eighteen tank cars simultaneously lost
their entire load. See id., statement of Alexandria Fire Chief, at 1:14:26.

% The transloading takes place pursuant to a “closed loop system” where even the
vapors are recovered. See id., statement of Alexandria Fire Chief, at 1:17:53. “There is
nothmg that escapes into the atmosphere during the transfer operation.” Id. at 1:18:16
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approximately 24 trucks per day. This number, however, can and will go upar down on
a daily basis, depending upon interstate rail operations, the number of ethanol rail tank

cars in the transportation system, and ethanol customer demands.

When empty trucks arrive for transloading at the Facility, the trucks are queued
within the Facility or inside the railroad yard (notably not on any cit;{.__street). After the
ethanol has been transloaded into the trucks, the ethanol is then transported in the trucks
to various gasoline blending facilitifs located elsewhere in the Commonwealth of

Virginia. Customer use of the transportation and transloading services offered by the

Facility is increasing.

The Noxrfolk Southern/RSI Agreement

The Norfolk Southern/RSI Agreement c;learly sets up a contractor relationship,

- not a leasing relationship. It requires RSI, as Norfolk Southern’s contractor, to operate
the Facility during certain set hours, maintain the site, perform transloading services, test
the product transloaded, and collect and pay over to Norfolk Southern certain payments.

It requires RSI to provide those other miscellaneous additional services which Norfolk

- Southern deems reasonably necessary for the efficient operation of the Terminal.

Norfolk Southern, in turn, pays RSI for its services on a per gallon basis, with a minimum
annual payment, plus, as special compensation for certain billing and processing services,
a percentage of Track Occupancy Charges collectéd from Norfolk Southern rail
customers. _

The RSI Agreement requires RSI to provide the proper employees and equipment,

and to train the employees and maintain its equipment. It requires RSI to perform

16



employee screening on any of the employees that RST uses at the Facility. N(_)_tf
withstanding that, Norfolk Southern still retains the right to exclude any person from
working at the Facility.

Under the RSI Agreement, RSI has no right to market the Facility’s services to
anyone. RSI does not have the right to set or collect fees from any th1rd party for its
services. If Norfolk Southern decides that it wants to change the nature of the Facility
from an ethanol transload facility tq_ any other type of railroad facility, Norfolk Southern
has the right to terminate the RSI Agreement on thirty (30) days notice.

Alexandria makes several erroneous statements in its Petition, and has made other

misstatements in the public arena,? but the central erroneous statement is that the Facility

is leased to RSL. The Facility is not.

The Law

Both Norfolk Southern and the City agree on the applicable statutory provision.

Section 10502(b) of Title 49 currently reads:

(b) The jurisdiction of the Board over —

)] transportation by rail carriers, and the remedies
provided in this part with respect to rates, classifications, rules (including
car service, interchange, and other operating rules), practices, routes,
services, and facilities of such carriers; and

26 For example, in the Petition, the City complains that “[n]either Norfolk Southern
nor RSI provided any public information or outreach prior to commencing operation.”
Petition at 4. Throughout this Response, Norfolk Southern demonstrates that it began
and sustained outreach to the City to the best of its ability. The City cannot complain
about any lack of communication with it intentionally cuts off that communication. See
Exhibit E. Further, any claims by the City that Norfolk Southern did not communicate
with the City about the impending opening of the Facility are wrong, as demonstrated by
the City’s own documents. See Exhibit Q, e-mail from Jeffrey Famer (Alexandria
Planning and Zoning Division Chief) to Richard Josephson, dated April 4, 2008 (e-mail
seeing direction because Norfolk Southemn “want[s] to open next week™).
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(2)  the construction, acquisition, operation,
abandonment, or discontinuance of spur, industrial, team, switching, or
side tracks, or facilities, even if the tracks are located, or intended to be

located, entirely in one State,

is exclusive. Except as otherwise provided in this part, the remedies
provided under this part with respect to regulation of rail transportation are
exclusive and preempt the remedies provided under Federal or State law.

“The purpose of the Federal preemption is to prevent a patchwork of local and state
regulation from unreasonably interferihg with interstate commerce.”” In short, Section
10501(b) provides that the Surface Transportation Board (“STB” or the “Board”) has

exclusive jurisdiction over transportation performed by or on behalf of a rail carrier, and

over the associated transportation facilities.”®

The term “rail carrier” is defined, in relevant part, as “a person providing common
carrier railroad transportation for compensation.”” The term “transportation” is defined
as well. According to Section 10102(9), the definition of “transportation” is as follows:

(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard,
property, facility, instrumentality, or equipment of any kind related to
the movement of passengers or property, or both, by rail, regardless of
ownership or an agreement concerning use; and

(B) services related to that movement, including receipt, delivery,
elevation, transfer in transit, refrigeration, icing, ventilation, storage,
handling, and interchange of passengers and property.

# STB Finance Docket No. 34797, New England Transrail, LLC d/b/a/ Wilmington
& Woburn Terminal Railway — Construction, Acquisition and Operation Exemption — In

Wilmington and Woburn, MA, served July 10, 2007 (“NET”), slip op. at 8, petition for
reconsideration filed, July 30, 2007, appeal docketed, sub nom., Commonwealth of

Massachusetts v. STB, Docket No. 07-2393, September 11, 2007 (citing H.R. REP. NO.
104-311, at 95-96 (1995), as reprinted in 1995 U.S.C.C.A.N. at 807-08).

28 STB Finance Docket No. 34192 (Sub-No. 1), Hi Tech Trans, LLC — Petition for
Declaratory Order, served August 14, 2003 (“Hi Tech II”), slip op. at 5 (“To come within
the preemptive scope of 49 U.S.C. 10501(b), [the] activities [under scrutiny] must be
both: (1) transportation; and (2) performed by, or under the auspices of; a rail carrier”).

¥ 49U.S.C. § 10102(5).
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The term “transportation” is to be broadly interpreted. According to the Bo"ar_gif
““transportation’ is not limited to the movement of a commodity while it is in a rail car,
but includes such integrally related activities as loading and unloading material from rail
caré and temporary storage.”® Tt “encompass[es] the facilities used for and services
related to the movement of property by rail, expressly including ‘reggipt, delivery,’
‘transfer in transit,” ‘storage,” and ‘handling’ of property.”' As such, the transloading
operation is a rail operation under §1 0502(b).

The only question before the Board, therefore, is whether RSIis a contréctor of
Norfolk Southem or, to the contrary, an independent operator that is performing its own
business on property leased to it by Norfolk Southern.’> As the Petition itself states, at 6:
“The Board’s jurisdiction extends to the rail-related activities that take place at
transloading facilities if the activities are prefoimed by a rail carrier or the rail carrier
holds out its own service through the third party as an agent or exerts control over the

third-party’s operations.”33 See also, Canadian National Railway Co. v. Rockwood, Civil

30 NET, slip op. at 2.

31
Id.
32 At one point, the City seems to argue that the question is whether RSI is a

railroad. See Petition at 6 (“The Interstate Commerce Commission (ICC) . . . developed
standards to determine whether terminal-type companies that are commonly owned by, or
contract with, railroads to provide services are themselves rail carriers.”) There is no
assertion that RSI is a railroad in its own right. Instead, it acts as a contractor to Norfolk
Southemn in the performance of Norfolk Southern’s rail operations.

3 Norfolk Southern concurs with the City’s statement of the law in this regard,
which is itself a quote from the Board’s decision in Town of Babylon and Pine Lawn
Cemetery — Petition for Declaratory Order, STB Finance Docket No. 35057 (served
February 1, 2008) (“Babylon™), petition for reconsideration filed, February 20, 2008, slip
op. at 4. Some of the cases cited by the STB in that paragraph seem to particularly on
point. The STB compared Green Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 640-42
(2™ Cir. 2005) (transloading and temporary storage of bulk salt, cement and non-bulk
foods by a rail carrier preempted) with Town of Milford, MA — Petition for Declaratory
Order, STB Finance Docket No. 34444 (served August 12, 2004) (Board lacked
Jurisdiction over non-carrier operating a rail yard where it transloaded steel pursuant to an
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Case No. 04-40323, U.S. District Court for the Eastern District of Michigan, Séuthern
Division, 2005 U.S. Dist. LEXIS 40131, at *18 (June 1, 2005) (attached as Exhibit R)
(the relationship of operator of a transloading facility is one of a contractor performing
services for the rail carrier, and the activities occurring at the facility are therefore subject
to the Board’s jurisdiction, with the attempted local regulation preem_g_ted).

Under the facts, and pursuant to the agreement produced, the inescapable
conclusion is that RS] indeed is a contractor of Norfolk Sothern, and the Facility is a
railroad facility operated by and on behalf of a rail carrier. The Petition must be denied.

Two other issues remain. The first is whether the DOT regulation cited by the

City has any relevance to the issue presented to the Board (it does not). The second is

whether discovery should be permitted (it should not).

Lack of Relevance of Cited DOT Regulation

Alexandria claims that a DOT regulation — specifically 49 C.F.R. §174.304 —

prohibits railroads from transporting Class 3 flammable liquids in tank cars unless the

agreement with the carrier but the transloading services were not being offered as part of
common carrier services offered to the public). Alexandria adds to the Babylon excerpt a
reference to the Babylon decision itself, but characterizes that decision holding as: “no
STB jurisdiction where tenant of licensed rail carrier, not rail carrier itself, had exclusive
right to conduct transloading operation for construction and demolition debris and
exclusive responsibility to construct and maintain facilities and to market and bill public
for services.” Railroads often enter into agreements with contractors to construct
buildings and other railroad facilities, and to perform electrical and other maintenance on
those facilities. The real question is whether the railroad transloading performed at the
facility is being performed by or on behalf of the railroad, or instead by or on behalf of
the contractor. The real holding of the Babylon decision is that the totality of the facts in
the case fail to establish that the lessee’s activities are being offered by the railroad or
though the lessee as the railroad’s agent or contract operator. “In sum, the record here,
including in particular the parties’ rights and obligations under their own agreement, does
not establish that Coastal is acting as an agent under the auspices of NYAR.” Babylon,
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movement of the tank car begins on a private track and ends on a private traal§r~“ In
essence, the City argues that it would be illegal for any railroad to operate any facility for
the transloading of a Class 3 flammable liquid. The City assumes from this
(mis)interpretation of the regulation that the track on which the ethanol transloading takes
place therefore must be a private track. The City then takes its stramed logic one further
step, leaping to the conclusion that Norfolk Southern cannot be anything but a landlord to
that frack. ‘

The City has mistakenly alleged that 49 C.F.R. §174.304 — which applies to
delivery of rail cars containing Class III materials to private track used by a consignee for
| storage/unloading of rail cars after the rail car has been delivered to its final destination —
also applies to spotting of rail cars at interim transloading facilities. The City
misunderstands the regulation, for 49 C.F.R. §1-74.304 does not apply to transloading.

As information, the Hazardous Materials Transportation Act (“HMTA”) requires
DOT to “prescribe regulations for the safe transportation, including security, of |
hazardous material in intrastate, interstate, and foreign commerce.” 49.U.S.C.
§5103(b)(1). The Term “transportation™ is defined in HMTA. as meaning “the
movement of property and loading, unloading, or storage incidental to the movement.”

49 U.S.C. §5102(12) (emphasis added).
In 2003 DOT originally issued its final rule in a proceeding designated as HM-

223. That rule differentiated between “transportation” functions — i.e. those that
generally occur between the time a rail carrier takes possession of the rail car containing

hazardous materials until the time that the rail car is delivered to a consignee — and “post-

slip op at 5. Of course, the facts regarding the Alexandria Facility indicate just the
opposite.
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transportation functions” which occur after a rail car is finally delivered to thq;[:onsignee.
“Transportation” functions, including storage incidental to movement of hazardous
material, are regulated by the DOT. “Post-transportation” functions, including storage of
rail cars on “private track™ after delivery to a consignee, are not regulated by DOT.

In 2004, in response to an Administrative Appeal filed by the Association of
American Railroads and Norfolk Southern, among others, DOT clarified any ambiguiry
by ruling that delivery of a rail car toa transloading facility and “transloading” between
rail and cargo tank truck is a “transportation” function regulated by the DOT. See DOT
Pipeline and Hazardous Materials Safety Administration, Docket No. PHMSA-98-4952
(HM-223), 70 Fed. Reg. 20018, 20020-20021 (April 15, 2004). These DOT regulations
apply to the “operator” of the transloading facility, regardless of whether it is the railroad,
the railroad’s agent, or a lessee of railroad propérty who is operating the transloading
facility. See 49 C.F.R. §174.67. Unlike transloading, storage of a rail car containing
‘hazardous materials on a consignee’s private track after delivery by the rail carrier is

considered to be a post-transportation function and is not regulated by DOT. See 70 Fed.

Reg. at 20021.
In any event, it is not for the STB to decide whether the City has correctly argued

that 49 C.F.R. §174.304 prohibits a railroad from operating a facility for the transloading
of a Class 3 flammable liquid. It is the DOT - not the STB — that has the power to
enforce regulations issued under HMTA. The question of whether the rail carrier is
complying with any DOT regulation that applies (or not) to the Facility is not relevant to

the question of whether the Facility is operated by or on behalf of a rail carrier.
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Discovery

If there was ever a declaratory judgment proceeding in which a decision should be
rendered on the initial pleadings, this is it. The facts are not in dispute — all of the facts
cited in this pleading are undisputed, come from the City itself, vor are documented. The
law generally is not in dispute — with the exception of the relevance of the cited DOT
regulation, the parties agree as to the applicable law. The Board has enough to make its
determination.

Of more importance is the demonstrated fact that this proceeding is a political
one. The City has ignored its own legal counsel and proceeded to file this action. It has
ignored several epportunities to discuss the dispute. It had the opportunity even the day
before the Petition was filed to ask for the RSI Agreement, but it instead buried its head.
It ignored and failed to inform the Board of the fact that Norfolk Southern and the City
were already in court, and it put blinders on with regard to the facts that were revealed in

the District Court complaint.

The Board should not permit its processes to be abused for political gain. It

should dispense with discovery and deny the petition.

CONCLUSION
The City has asked for the institution of a declaratory order proceeding. None is
needed. The relevant facts set forth herein are undisputed, supported with documentation
or come from the City itself. The parties agree as to the relevant law. Under those

circumstances, the Board need not institute a declaratory order proceeding, and discovery
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would only serve to permit the City to use this Board’s processes for its ownxp_eflitical
ends.
The City seeks “a declaratory order finding that the [Facility] does not constitute

‘transportation by rail carrier’....” Petition at 2. The Board should decline to provide

that order because such a finding would be contrary to the facts and the law.

The City has asked the Board to determine that “the City’s proper regulatory
authority” over the Facility is not pzeempted by federal jurisdiction. The City does not
define what it means by that term. In any event, at least one aspect of that regulatory
authority (the attempt to regulate the Facility by regulating access thereto) was put into

question before a U.S. Federal District Court prior to the submission of the City’s Petition

to the Board. The Board need not reach that issue.

Respectfully submitted,

( | - Z" - "\
Gary A. Bryant L Edwards P
WILLCOX & SAVAGE, P.C. Semor (fiorney

One Commercial Place, Suite 1800 NORFOLK SOUTHERN

Norfolk, Virginia 23510 CORPORATION

(757) 628-5500 Three Commercial Place

(757) 628-5566 Facsimile Norfolk, Virginia 23510-2191
(757) 629-2838

July 1, 2008 Attorneys for Norfolk Southern
Railway Company
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overnight courier to the persons listed below, a copy of the Response of Norfolk Southern
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Christopher P. Spera
Office of the City Attorney
301 King Street

Suite 1300
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Kaplan Kirsch & Rockwell LLP
1001 Connecticut Avenue, N.-W.
Suite 905

Washington, D.C. 20036
202-955-5600
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION
NORFOLK SOUTHERN RAILWAY
COMPANY,
Plaintiff,
v. Case No. 1:08-CV-618

CITY OF ALEXANDRIA, et al.,

Defendants.

CITY OF ALEXANDRIA,
Counterclaim Plaintiff,
V. Case No. 1:08-CV-618

NORFOLK SOUTHERN RAILWAY
COMPANY,

Counterclaim Defendant,
and
RSI LEASING, INC,,

Third Party Defendant.

NORFOLK SOUTHERN RAILWAY COMPANY’S
ANSWERS TO THE CITY OF ALEXANDRIA'S FIRST
SET OF INTERROGATORIES

NOW COMES Norfolk Southern Railway Company (“NSRC”), by counsel, and subject
to the general and specific objections previously served, states as its Answers to the City of

Alexandria’s First Set of Interrogatories as follows:

Answers To Interrogatories

1. Describe the role NSRC performs in connection with the Van Dorn Yard ethanol
transloading facility.
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ANSWER: During the time period covered by the request, NSRC’s role in
connection with the Van Dorn Yard ethanol transloading facility (“Facility”) has been, and
continues to be, similar to its role at other parts of the Van Dorn Yard. NSRC functions as
a common carrier by rail. Pursuant to NSRC’s transportation contracts with customers,
NSRC transports ethanol shipments to the Facility and has arranged for the transloading
of the ethanol into cargo tank trucks so the shippers/receivers can continue the transport of
the product for ultimate delivery to sites determined by them. The obligation and expense
to perform the ethanol transloading activity for customers seeking that service at the Van
Dorn Yard is NSRC’s. To meet this obligation, NSRC employees have designed and
constructed, or arranged for the construction of the Facility and have contracted with RSI
for the provision of various transloading services to be provided to NSRC at the Facility.
NSRC (and not NSRC’s customers) pay for RSI’s services. NSRC employees spot and pull
rail cars at the Facility. NSRC employees market services at the Facility, and market,
negotiate and enter into contacts with customers concerning the transportation services
provided to and at the Facility. NSRC inspects and maintains all transportation equipment
within the Facility, including but not limited to the maintenance and repair of tracks,
ballast, cross ties, switches and the like, as well as the fixed infrastructure. NSRC also
inspects and maintains all rail equipment. NSRC also handles any role incidental to
ownership of the Facility, including but not limited to securing applicable permits,
addressing fire, security or environmental issues, payment of utilities and taxes to the City
of Alexandria.

2. Describe the role RSI performs in connection with the Van Do Yard ethanol

transloading facility.

ANSWER: The role RSI performs in connection with the Facility is as a
contractor and is set forth in RSI’s Agreement with NSRC. The Agreement is produced in
response to the City’s Request for Production. See also NSRC’s response to Interrogatory
No. 17.

3. Describe how arrangements are made to transport ethanol by truck from the Van
Dorn Yard ethanol transloading facility, including without limitation identification of your point
of contact with the trucking companies.

ANSWER: Any and all arrangements made to transport ethanol by truck from
the Facility are made, on information and belief, between the ethanol shippers/receivers
and the trucking companies. NSRC is not involved in making the truck arrangements.

4. Describe how arrangements are made to transport ethanol by rail to the Van Dorn

2
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Yard ethanol transloading facility, including without limitation identification of your point of
contact with the owners or shippers of the ethanol.

ANSWER: NSRC and other railroads have transportation contracts or rate
authorities in effect with its customers. Customers provide forwarding instructions to
railroads when rail cars have been loaded. These instructions are stored as bills of lading
(at origin) and waybills (after acceptance for transport). Each waybill contains relevant
information about the shipment, including content, consignee name, address, and city/state
destination. Waybill data is passed from one rail carrier to the next, so each carrier knows
where the rail car is going and who pays the freight.

5. Identify the destination or destinations of the ethanol that is transloaded at the
Van Dorn Yard ethanol transloading facility.

ANSWER: The destinations of the ethanol that is transloaded at the Facility are
determined by NSRC’s customers. On information and belief, the destinations include the
following:

a) Motiva Springfield, 8206 Terminal Road, Lorton, Virginia 22079;
b) Motiva Fairfax, 3800 Pickett Road, Fairfax, Virginia 22031;
c) TPSI-Fairfax, 3790 Pickett Road, Fairfax, Virginia 22031;

d) Motiva Richmond, 5801 Jefferson Davis Highway, Richmond, Virginia

23234;

€) Sunoco - Manassas Terminal, 10315 Balls Ford Road, Manassas, Virginia
20109.

6. Identify the number of ethanol-filled rail cars that have used the Van Dorn Yard

ethanol transloading facility on a daily basis since operations began.

ANSWER: NSRC objects to Request No. 6 as seeking confidential, proprietary
business information of a sensitive nature. Without waiving said objection, upon entry of
an appropriate protective order, NSRC will produce a spreadsheet with the following
information: (i) truckload summaries identifying outbound shipments by date and
shipper, and (ii) carload summaries identifying the customer, car number, and car release
date. The spreadsheet separately tracks the daily rail cars transloaded as well as the daily
tank cargo trucks transloaded. NSRC also is producing communications with shippers and
trucking companies. NSRC incorporates RSI’s response to Request No. 13.

3
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7. Identify the hours of the day and the specific days of the week on which ethanol
has been transloaded at the Van Dorn Yard ethanol transloading facility.

ANSWER: Ethanol has been transloaded at the Facility between the hours of 7:00
am and 6:00 pm, Monday through Friday, but the current hours of operation are subject to
change as the need for transloading services increases.

8. Identify and describe in detail every instance in which permits issued pursuant to
City Ordinance 5-2-27 have restricted the number of tank cars and other rail cars that could have
been transloaded at the Van Dorn Yard ethanol transloading facility as you allege is possible in
paragraph 33(a) of the Complaint, and with respect to each such instance describe in detail the
consequences.

ANSWER: There have been no instances in which permits issued pursuant to
City Ordinance 5-2-27 have restricted the number of tank cars and other rail cars that
could have been transloaded at the Facility, as NSRC takes the position that the City is not
authorized to issue the permits, that the restrictions in the permit are unenforceable, and
NSRC has refused to comply with the restrictions and has directed RSI that it need not
comply with the restrictions except that RSI, at NSRC’s direction, has encouraged truck
drivers to voluntarily comply with the City’s “preferred route.”

9. Identify and describe in detail every instance in which permits issued pursuant to
City Ordinance 5-2-27 have limited the number of rail cars that could be processed at the Van
Dorn Yard ethanol transloading facility and other areas of the Yard as you allege is possible in
Paragraph 33(b) of the Complaint, and with respect to each such instance describe in detail the

consequences.

ANSWER: There have been no instances in which permits issued pursuant to
City Ordinance 5-2-27 have limited the number of rail cars that could be processed at the
Facility, as NSRC takes the position that the City is not authorized to issue the permits,
that the restrictions in the permit are unenforceable, and NSRC has refused to comply with
the restrictions and has directed RSI that it need not comply with the restrictions except
that RSI, at NSRC’s direction, has encouraged truck drivers to voluntarily comply with the
City’s “preferred route.”
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10. Identify and describe in detail every instance in which permits issued pursuant to
City Ordinance 5-2-27 have interrupted the flow of rail cars “through the system” by “being kept
in-transit storage waiting for transloading at the Facility or other areas of the Yard,” as you
allege is possible in Paragraph 33(c) of the Complaint.

ANSWER: There have been no instances in which permits issued pursuant to
City Ordinance 5-2-27 have interrupted the flow of rail cars “through the system” by
“being kept in-transit storage waiting for transloading at the Facility or other areas of the
Yard,” as NSRC takes the position that the City is not authorized to issue the permits, that
the restrictions in the permit are unenforceable, and NSRC has refused to comply with the
restrictions and has directed RSI that it need not comply with the restrictions except that
RSI, at NSRC’s direction, has encouraged truck drivers to voluntarily comply with the
City’s “preferred route.”

11.  Describe in detail the effect the existence of permits issued pursuant to City
Ordinance 5-2-27 has had on the operation of the Van Dorn Yard ethanol transloading facility,
including, without limitation, your ability to comply with any applicable federal law.

ANSWER: The existence of permits issued pursuant to City Ordinance 5-2-27
had had no effect on the operation of the Facility or to NSRC’s ability to comply with
applicable federal law, as NSRC takes the position that the City is not authorized to issue
the permits, that the restrictions in the permit are unenforceable, and NSRC has refused to
comply with the restrictions and has directed RSI that it need not comply with the
restrictions except that RSI, at NSRC’s direction, has encouraged truck drivers to
voluntarily comply with the City’s “preferred route.”

12. Identify all facts that support your contention in paragraph 34 of the Complaint
that enforcement of City Ordinance 5-2-27 would result in irreparable harm.

ANSWER: The facts supporting NSRC’s contention that enforcement of City
Ordinance 5-2-27 would result in irreparable harm are stated in detail in both NSRC’s
Complaint and in NSRC’s Answer and Grounds of Defense to the City of Alexandria’s
Counterclaim. Currently, the irreparable harm is hypothetical as the City of Alexandria
has chosen not to enforce its ordinance, and NSRC has not complied with the restrictions
contained in the permits issued pursuant to the ordinance. The irreparable harm depends,
in large part, on the number of tank cars arriving at the Facility for the purpose of
transloading ethanol. If the City were to enforce the permits issued pursuant to the
ordinance and thereby limit the number of trucks accessing the Facility to 20 per day,

5
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NSRC would be unable to transload the ethanol-filled rail tank cars arriving at the Facility,
forcing NSRC to embargo shipments destined for the Facility due to congestion.
Specifically, ethanol from a rail car is transloaded into approximately three and one-half
tank trucks. By limiting trucks accessing the Facility to 20 per day, NSRC can transload
less than six rail tank cars per day. Currently, the Facility averages more than six rail tank
cars per day, and have had as many as 11 in a single day. Under NSRC’s current
contracts, each of NSRC’s rail customers may continue to place into the rail transportation
system rail cars destined for the Facility. If NSRC is forced to comply with the 20 cargo
tank truck restriction based on the present level of traffic (which is expected to increase),
NSRC’s inability to transload more than 20 tank trucks in one day would result in a “log
jam” of loaded rail tank cars that cannot be transloaded with a ripple effect elsewhere on
NSRC’s rail system. Moreover, the permits pursuant to which the City purports to allow
ethanol transloading have expired, and to NSRC’s knowledge, the City has not renewed the
permits. Thus, if the City were to enforce the Ordinance and require the permit for
NSRC’s operation, NSRC currently would be in viclation of the Ordinance, as all permits
have expired. NSRC would be at the mercy of temporary permits, with no assurances that
the permits would be renewed. The inability to insure that permits would be issued from
time to time as existing permits expire would eviscerate NSRC’s ability to contract for the
movement of traffic for time periods that would extend beyond the existing permit. All of
these effects would make customer utilization, and NSRC’s operation, of the Facility
impractical. Pursuant to the terms of the Ordinance, employees and contractors that
utilize the Facility when the permits have expired, with no permit in place, are in violation
of the Ordinance and subject to criminal sanctions. See also NSRC’s response to
Interrogatory Nos. 13 and 14.

13. Describe in detail how the existence or enforcement of permits issued pursuant to
City Ordinance 5-2-27 could in the future effect the operation of the Van Dom Yard ethanol
transloading facilities or NSRC rail operations, including Without limitation your ability to
comply with any applicable federal law.

ANSWER: The Department of Transportation requires the expedited movement
of any hazardous material. Specifically, 49 C.F.R. § 174.14 states that a rail carrier must
expedite delivery of hazardous materials as promptly as possible after receipt at any
interchange point, rail yard. or transfer station. 49 CFR 177.800(d) requires that there be
no unnecessary delay in the transportation of hazardous materials by motor carriers.
Ethanol is a regulated hazardous material. Depending upon the number of ethanol-filled
tank cars arriving at the Facility, enforcement of the restrictions in permits issued
pursuant to City Ordinance 5-2-27 could and, depending upon the number of rail cars
containing ethanol arriving at the Facility on any given day, would result in NSRC’s being
unable to expedite delivery of the ethanol received at the transloading facility, at NSRC’s
rail yards and potentially at the interchange point of such ethanol cars with other rail
carriers. as required by the Secretary’s regulations. Enforcement of permit restrictions

could put NSRC in the position of having to choose to comply with either the restrictions in
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the permits or NSRC’s federal railroad common carrier obligation. See also NSRC’s
response to Interrogatory Nos. 12 and 14.

14. Identify all facts that support your contention in paragraph 35 of the Complaint
that enforcement of City Ordinance 5-2-27 constitutes an implied authority to shut down the Van
Dorn Yard ethanol transloading facility or to prevent operation of the Facility and other areas of
the Van Dorn Yard.

ANSWER: The City of Alexandria has issued a permit directly to NSRC
purporting to grant NSRC the authority to operate the Facility, and specifically limiting
both the hours of operation and the number of trucks that can access the Facility on a
given day. NSRC has made clear that it did not request, and under federal law is not
required to secure a permit to operate the Facility. Based on the City’s contention that
NSRC is required under City Ordinance 5-2-27 to secure a permit to operate the Facility,
the City claims authority to regulate how and when the facility is used and even in the
extreme the implied authority to refuse to issue the permit. The City takes the position
that, absent a permit, NSRC operates its Facility in violation of City law. By its terms,
violation of the ordinance is a Class 2 misdemeanor. In essence, the City contends that
NSRC would be violating the law if it operated the Facility absent or in violation of the
restrictions set forth in the permit, and any violation of the restrictions on the permit could
be cause for termination of the permit. Under the City’s interpretation of the Ordinance,
NSRC is in violation of the Ordinance regardless of any restrictions contained therein
because the previously issued permits have expired and, to NSRC’s knowledge, no new
permits have been issued. See also NSRC’s response to Interrogatory Nos. 12 and 13.

15. Identify every instance in which enforcement of City Ordinance 5-2-27 has
delayed the transportation and delivery of ethanol and for each such instance how long such

delay lasted.

ANSWER: There have been no instances in which enforcement of City Ordinance
5-2-27 has delayed the transportation and delivery of ethanol, as NSRC takes the position
that the City is not authorized to issue the permits, that the restrictions in the permit are
unenforceable, and NSRC has refused to comply with the restrictions.

16. Identify all NSRC employees who manage, supervise or otherwise perform work

in connection with the operation of the Van Dorn Yard ethanol transloading facility and, for each
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such employee, describe his or her duties.

ANSWER: The following NSRC employees perform work in connection with the
operation of the Facility, as described for each employee:

a) James Reiner
Mr. Reiner is the trainmaster for the Van Dorn Yard and supervises all movements
in and out of the Facility.

b) David Lawson
Mr. Lawson is Vice President of Industrial Products and is involved in the overall
marketing strategy involving ethanol transloaded at the Facility.

c) Charlie Brenner
Mr. Brenner is the Assistant Vice President for Distribution Services and oversees
the overall management of the Facility.

d) Doug McNeil
Mr. McNeil reports to Mr. Brenner, and assists in overseeing the overall
management of the Facility.

e) Mike Webb
Mr. Webb is the Manager of Distribution Services reporting to Mr. McNeil, and
assists with overseeing the overall management of the Facility.

f) Andrew Lynch

Mr. Lynch is Assistant Manager of Distribution Services who reports to Mike
Webb. Mr. Lynch oversees the tactical expense in contractor related items for the
Facility.

g) Hugh Kiley

Mr. Kiley is Assistant Vice President Operations in charge of developing and
implementing security programs and has been involved in NSRC’s security matters
at the Facility.

h) Lou Kellison
Mr. Kellison is a member of the NSRC police force, and oversees any security
concerns at the Facility.

i) Rich Russell and Mike Brookins
Messrs. Russell and Brookins are responsible for NSRC environmental/safety, and
address any environmental and safety issues that may arise at the Facility.

i) David Schoendorfer
Mr. Schoendorfer is Manager, HazMat in the Environmental Protection
Department and oversees hazmat compliance at the Facility.

In addition to the above-referenced individuals, train crews spot and pull rail cars at
the Facility. NSRC maintenance of way personnel would be involved in inspecting,
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maintaining and repairing tracks and related equipment. NSRC mechanical
personnel would be involved in inspecting and maintaining rail cars that access the
Facility. This list does not identify employees who may have management level
responsibility for NSRC generally. Instead, the individuals listed have
responsibilities specifically associated with this Facility.

17. Identify all RSI employees who manage, supervise or otherwise perform work in
connection with the operation of the Van Dorn Yard ethanol transloading facility and, for each
such employee, describe his or her duties.

ANSWER: The following RSI employees perform work in connection with the
operation of the Facility, as described for each employee:

a) Anthony Rosenthal

Mr. Rosenthal is Terminal Manager, responsible for the overall management of the
Terminal. The responsibilities include (i) assuring terminal operations are in
compliance with NSRC terminal guidelines and contract requirements as well as all
applicable FRA, federal, state and local regulations, (ii) serving as the NSRC point
of contact with all NSRC customers and their suppliers in relation to terminal
activities and with vendors providing services to the terminal, (iii) purchasing,

(iv) managing inventory pipeline, (v) overseeing daily performance of employees and
handling all human resources function required by RSI, (vi) regulating activities
and truck carriers within the terminal and (vi) maintaining and generating records
of transloading activities to NSRC and customers as required.

b) Kenneth Russell, Parrish Booker, Mark Leffall, M¢lvin Moyd, Jarron
Berryman, Kevin Chavez and Carlos Ortega

Messrs. Russell, Booker, Leffall, Moyd, Berryman, Chavez and Ortega are

transloaders whose responsibilities involve all aspects of transloading including

(i) inspecting rail cars upon arrival for overall condition and compliance with FRA

requirements, (ii) setting up rail cars in preparation for transfer of product,

(iii) transloading the product, (iv) performing departure inspections to insure rail

cars meet FRA requirements for movement of empty hazmat rail cars, and

(v) general paperwork resulting from the transloading of ethanol.

18. Describe all training programs provided to workers at the Van Dorn Yard ethanol
transloading facility, including without limitation a description of who provides such training and
who arranges for such training.

ANSWER: The following training programs are provided specifically by RSI:

DOT Training: RSI provided general awareness training to employees onsite based
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on Department of Transportation information. In addition, RSI provided in depth
training, site specific to the Facility, based on RSI’s Facility and Security Plan. Jim
Weglicki provided the training.

Hazmat Training: RSI provided general hazmat training based on Department of
Transportation and Federal Railroad Association information. In addition, RSI provided
specific hazmat training for the transloading work performed at the terminal based on
DOT and FRA information as well as standard operating procedures for transloading.
RSI also provided hazmat safety training developed by RSI and based on DOT, FRA and
OSHA requirements. Jim Weglicki provided the training.

OSHA Training: RSI developed training for hazard communication, personal
protective equipment, fire safety, confined space entry, emergency response plans and
employee roles in ERP. The training is based on information provided by MIOSHA and
JJ Keller. Jim Weglicki provided the training.

NSRC has provided certain hazmat and security training material to RSI for its use
in training RSI personnel and is coordinating with RSI to provide additional training,.
NSRC provides training to its own employees who may perform duties at the Facility as
described in NSRC’s response to Interrogatory Nos. 1 and 16 above. The training consists
of general training provided to all NSRC employees with similar duties, and is not unique
to the Facility.

19. Identify all persons who assisted in the preparation of your responses to these
Interrogatories and for each such person, identify for which responses, or portions thereof, they
assisted.

ANSWER: In addition to counsel, the following individuals provided information
used in the preparation of responses to these interrogatories, as stated herein:

Norfolk Southern Personnel

David T. Lawson
Mr. Lawson is Vice President, Industrial Products and in that capacity
provided information concerning the operation of the Facility generally and
the effect on rail traffic of the various restrictions contained in the permits
issued to NSRC and RSI, should the restrictions be enforced.

Doug McNeil
Mr. McNeil is Director of Distribution Services and in that capacity provided
information concerning the operation of the Facility generally.

Mike Webb
Mr. Webb is Manager of Distribution Services and in that capacity provided
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information concerning the operation of the Facility generally and the effect
on rail traffic of the various restrictions contained in the permits issued to
NSRC and RSI, should the restrictions be enforced.

James Reiner
Mr. Reiner is the trainmaster for the Van Dorn Yard and in that capacity
provided information concerning the operation of the Facility generally.

W. Tom Landrum
Mr. Landrum is National Account Manager in Marketing in the agricultural
group and in that capacity provided information concerning the sale and
transportation of ethanol by rail.

Wes Alexander
Mr. Alexander is Director Revenue Waybill Operations in the Accounting
Department-Billing, in that capacity provided information concerning the
creation of waybills and interline settlements on NSRC.

RSI Leasing Personnel

Robert Tuchek
Mr. Tuchek is President of RSI Leasing and in that capacity provided
information concerning the relationship between NSRC and RSI, and the
operation of the Facility generally.

Tony Rosenthal
Mr. Rosenthal is Terminal Manager with RSI Logistics and in that capacity
provided information concerning the Facility, the relationship between
NSRC and RSI, and the operation of the Facility generally.

Jim Weglicki
Mr. Weglicki is Vice President of Operations with RSI Leasing and in that
capacity provided information concerning the Facility, the relationship
between NSRC and RSI, and the operation of the Facility generally.

Kelley Minnehan
Mr. Minnehan is a Vice President with RSI Leasing and in that capacity
provided information concerning the relationship between NSRC and RSI.
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Counsel for Norfolk Southern Railway Company
and RSI Leasing, Inc.

WILLCOX & SAVAGE, P.C.

One Commercial Place, Suite 1800

Norfolk, Virginia 23510

(757) 628-5500 Telephone
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gbryant@wilsav.com
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(703) 299-0603 Facsimile

fred@jfsinclairlaw.com

CERTIFICATE OF SERVICE

I hereby certify that on the 25th day of August, 2008 a true and correct copy of the
foregoing has been forwarded via Federal Express to the following:

W. Eric Pilsk, Esquire
Charles A. Spitulnik, Esquire
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1001 Connecticut Avenue, N.-W., Ste. 905

Washington, DC 20036
Telephone: (202) 955-5600

epilsk@kaplankirsch.com

cspitulnik@kaplankirsch.com
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

NORFOLK SOUTHERN RAILWAY
COMPANY,

Plaintiff,
V. Case No. 1:08-CV-618
CITY OF ALEXANDRIA, et al.,

Defendants.

CITY OF ALEXANDRIA,
Counterclaim Plaintiff,
V. Case No. 1:08-CV-618

NORFOLK SOUTHERN RAILWAY
COMPANY,

Counterclaim Defendant,
and
RSI LEASING, INC.,

Third Party Defendant.

RSI LEASING, INC.’S ANSWERS TO
THE CITY OF ALEXANDRIA'S FIRST
SET OF INTERROGATORIES

NOW COMES RSI Leasing, Inc. (“RSI”), by counsel, and as its Answers and Objections

to the City of Alexandria’s First Set of Interrogatories, states as follows:

Answers To Interrogatories

1. Describe the role RSI performs in connection with the Van Dorn Yard ethanol
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transloading facility.
ANSWER: The role RSI performs in connection with the Facility is as a
contractor and is set forth in RSI’s Agreement with NSRC. The Agreement is produced in

response to the City’s Request for Production. See also RSI’s response to Interrogatory
No. 16.

2. Describe the role NSRC performs in connection with the Van Dorn Yard ethanol
transloading facility.

ANSWER: As its response to this interrogatory, RSI incorporates NSRC’s
response to Interrogatory No. 1.

3. Describe how arrangements are made to transport ethanol by truck from the Van
Dorn Yard ethanol transloading facility, including without limitation identification of your point
of contact with, res the trucking companies.

ANSWER: Any and all arrangements made to transport ethanol by truck from
the Facility are made, on information and belief, between the ethanol shippers/receivers

and the trucking companies. While RSI is involved in coordinating the truck traffic, RSI is
not involved in making the truck arrangements.

4. Describe how arrangements are made to transport ethanol by rail to the Van Dorn
Yard ethanol transloading facility, including without limitation identification of your point of
contact with the owners or shippers of the ethanol.

ANSWER: As its response to this interrogatory, RSI incorporates NSRC’s
response to Interrogatory No. 4.

5. Identify the destination or destinations of the ethanol that is transloaded at the
Van Dom Yard ethanol transloading facility.
ANSWER: The destinations of the ethanol that is transloaded at the Facility are

2
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determined by the shippers. On information and belief, the destinations include the
following:

a) Motiva Springfield, 8206 Terminal Road, Lorton, Virginia 22079;
b) Motiva Fairfax, 3800 Pickett Road, Fairfax, Virginia 22031;
c) TPSI-Fairfax, 3790 Pickett Road, Fairfax, Virginia 22031,

d) Motiva Richmond, 5801 Jefferson Davis Highway, Richmond, Virginia

23234;

e) Sunoco - Manassas Terminal, 10315 Balls Ford Road, Manassas, Virginia
20109.

6. Identify the number of ethanol-filled rail cars that have used the Van Dorn Yard

ethanol transloading facility on a daily basis since operations began.

ANSWER: In response to this request, RSI incorporates NSRC’s response to
Request No. 6.

7. Identify the hours of the day and the specific days of the week on which ethanol
has been transloaded at the Van Dorn Yard ethanol transloading facility.

ANSWER: Ethanol has been transloaded at the Facility between the hours of 7:00
am and 6:00 pm, Monday through Friday, but the current hours of operation are subject to
change as the need for transloading services increases.

8. Describe in detail every instance in which permits issued pursuant to City
Ordinance 5-2-27 have restricted the number of tank cars and other rail cars that could have been
transloaded at the Van Dorn Yard ethanol transloading facility and with respect to each such
instance describe in detail the consequences.

ANSWER: On information and belief, there have been no instances in which
permits issued pursuant to City Ordinance 5-2-27 have restricted the number of tank cars
and other rail cars that could have been transloaded at the Facility, as NSRC takes the
position that the City is not authorized to issue the permits, that the restrictions in the

3
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permit are unenforceable, and NSRC has refused to comply with the restrictions and has
directed RSI that it need not comply with the restrictions except that RSI, at NSRC’s
direction, has encouraged truck drivers to voluntarily comply with the City’s “preferred
route.”

9. Identify and describe in detail every instance in which permits issued pursuant to
City Ordinance 5-2-27 have limited the number of rail cars that could be processed at the Van
Dorn Yard ethanol transloading facility and other areas of the Yard and with respect to each such
instance describe in detail the consequences.

ANSWER: On information and belief, there have been no instances in which
permits issued pursuant to City Ordinance 5-2-27 have limited the number of rail cars that
could be processed at the Facility, as NSRC takes the position that the City is not
authorized to issue the permits, that the restrictions in the permit are unenforceable, and
NSRC has refused to comply with the restrictions and has directed RSI that it need not
comply with the restrictions except that RSI, at NSRC’s direction, has encouraged truck
drivers to voluntarily comply with the City’s “preferred route.”

10. If you contend that the existence of permits issued pursuant to City Ordinance 5-
2-27 has interrupted the flow of rail cars “through the system” by “being kept in-transit storage
waiting for transloading at the Facility or other areas of the Yard,” as NSRC alleges is
possible in Paragraph 33(c) of the Complaint, identify and describe in detail every such instance.

ANSWER: On information and belief, there have been no instances in which
permits issued pursuant to City Ordinance 5-2-27 have interrupted the flow of rail cars
“through the system” by “being kept in-transit storage waiting for transloading at the
Facility or other areas of the Yard,” as NSRC takes the position that the City is not
authorized to issue the permits, that the restrictions in the permit are unenforceable, and
NSRC has refused to comply with the restrictions and has directed RSI that it need not
comply with the restrictions except that RSI, at NSRC’s direction, has encouraged truck
drivers to voluntarily comply with the City’s “preferred route.”

11. Describe in detail the effect the existence of permits issued pursuant to City

Ordinance 5-2-27 has had on the operation of the Van Dorn Yard ethanol transloading facility,

4
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including, without limitation, your ability to comply with any applicable federal law.

ANSWER: On information and belief, the existence of permits issued pursuant to
City Ordinance 5-2-27 had had no effect on the operation of the Facility or to NSRC’s
ability to comply with applicable federal law, as NSRC takes the position that the City is
not authorized to issue the permits, that the restrictions in the permit are unenforceable,
and NSRC has refused to comply with the restrictions and has directed RSI that it need not

comply with the restrictions except that RSI, at NSRC’s direction, has encouraged truck
drivers to voluntarily comply with the City’s “preferred route.”

12. If you contend that the existence of permits issued pursuant to City Ordinance 5-
2-27 would result in irreparable harm, identify all facts that support that contention.

ANSWER: As its response to this interrogatory, RSI incorporates NSRC’s
response to Interrogatory No. 12.

1. Describe in detail how the existence of permits issued pursuant to City Ordinance
5-2-27 could in the future effect the operation of the Van Do Yard ethanol transloading
facilities or NSRC rail operations, including without limitation your ability to comply with any
applicable federal law.

ANSWER: As its response to this interrogatory, RSI incorporates NSRC’s
response to Interrogatory No. 13.

13. If you contend that the existence of permits issued pursuant to City Ordinance 5-
2-27 constitutes an implied authority to shut down the Van Dorn Yard ethanol transloading
facility or to prevent operation of the Facility and other areas of the Van Dorn Yard, identify all
facts that support that contention.

ANSWER: As its response to this interrogatory, RSI incorporates NSRC’s
response to Interrogatory No. 14.
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14. Identify every instance in which the existence of permits issued pursuant to City
Ordinance 5-2-27 has delayed the transportation and delivery of ethanol and for each such
instance how long such delay lasted.

ANSWER: There have been no instances in which enforcement of City Ordinance
5-2-27 has delayed the transportation and delivery of ethanol, as NSRC and RSI take the
position that the City is not authorized to issue the permits, that the restrictions in the
permit are unenforceable, and NSRC and RSI have refused to comply with the restrictions.

15. Identify all NSRC employees who manage, supervise or otherwise perform work
in connection with the operation of the Van Dorn Yard ethanol transloading facility and, for each
such employee, describe his or her duties.

ANSWER: The following NSRC employees perform work in connection with the
operation of the Facility, as described for each employee:

a) James Reiner
Mr. Reiner is the trainmaster for the Van Dorn Yard and supervises all movements
in and out of the Facility.

b) David Lawson
Mr. Lawson is Vice President of Industrial Products and is involved in the overall
marketing strategy involving ethanol transloaded at the Facility.

c) Charlie Brenner
Mr. Brenner is the Assistant Vice President for Distribution Services and oversees
the overall management of the Facility.

d) Doug McNeil
Mr. McNeil reports to Mr. Brenner, and assists in overseeing the overall
management of the Facility.

e) Mike Webb
Mr. Webb is the Manager of Distribution Services reporting to Mr. McNeil, and
assists with overseeing the overall management of the Facility.

f) Andrew Lynch

Mr. Lynch is Assistant Manager of Distribution Services who reports to Mike
Webb. Mr. Lynch oversees the tactical expense in contractor related items for the
Facility.

g) Hugh Kiley
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Mr. Kiley is Assistant Vice President in charge of developing and implementing
security programs and has been involved in NSRC’s security matters at the Facility.

h) Lou Kellison
Mr. Kellison is a member of the NSRC police force, and oversees any security
concerns at the Facility.

i) Rich Russell and Mike Brookins
Messrs. Russell and Brookins are responsible for NSRC environmental/safety, and
address any environmental and safety issues that may arise at the Facility.

)] David Schoendorfer
Mr. Schoendorfer is Manager, HazMat in the Environmental Protection
Department and oversees hazmat compliance at the Facility.

In addition to the above-referenced individuals, train crews spot and pull rail cars at
the Facility. NSRC maintenance of way personnel would be involved in inspecting,
maintaining and repairing tracks and related equipment. NSRC mechanical
personnel would be involved in inspecting and maintaining rail cars that access the
Facility. This list does not identify employees who may have management level
responsibility for NSRC generally. Instead, the individuals listed have
responsibilities specifically associated with this Facility.

16. Identify all RSI employees who manage, supervise or otherwise perform work in
connection with the operation of the Van Dorn Yard ethanol transloading facility and, for each
such employee, describe his or her duties.

ANSWER: The following RSI employees perform work in connection with the
operation of the Facility, as described for each employee:

a) Anthony Rosenthal

Mr. Rosenthal is Terminal Manager, responsible for the overall management of the
Terminal. The responsibilities include (i) assuring terminal operations are in
compliance with NSRC terminal guidelines and contract requirements as well as all
applicable FRA, federal, state and local regulations, (ii) serving as the NSRC point
of contact with all NSRC customers and their suppliers in relation to terminal
activities and with vendors providing services to the terminal, (iii) purchasing,

(iv) managing inventory pipeline, (v) overseeing daily performance of employees and
handling all human resources function required by RSI, (vi) regulating activities
and truck carriers within the terminal and (vi) maintaining and generating records
of transloading activities to NSRC and customers as required.

b) Kenneth Russell, Parrish Booker, Mark Leffall, Melvin Moyd, Jarron
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Berryman, Kevin Chavez and Carlos Ortega
Messrs. Russell, Booker, Leffall, Moyd, Berryman, Chavez and Ortega are
transloaders whose responsibilities involve all aspects of transloading including
(i) inspecting rail cars upon arrival for overall condition and compliance with FRA
requirements, (ii) setting up rail cars in preparation for transfer of product,
(iii) transloading the product, (iv) performing departure inspections to insure rail
cars meet FRA requirements for movement of empty hazmat rail cars,
(v) maintenance of terminal and grounds as required by terminal manager and
(vi) general paperwork resulting from the transloading of ethanol.

17. Describe all training programs provided to workers at the Van Dorn Yard ethanol
transloading facility, including without limitation a description of who provides such training and
who arranges for such training.

ANSWER: The following training programs are provided specifically by RSI:

DOT Training: RSI provided general awareness training to employees onsite based
on Department of Transportation information. In addition, RSI provided indepth training,
site specific to the Facility, based on RSI’s Facility and Security Plan. Jim Weglicki
provided the training.

Hazmat Training: RSI provided general hazmat training based on Department of
Transportation and Federal Railroad Association information. In addition, RSI provided
specific hazmat training for the transloading work performed at the terminal based on
DOT and FRA information as well as standard operating procedures for transloading.
RSI also provided hazmat safety training developed by RSI and based on DOT, FRA and
OSHA requirements. Jim Weglicki provided the training.

OSHA Training: RSI developed training for hazard communication, personal
protective equipment, fire safety, confined space entry, emergency response plans and
employee roles in ERP. The training is based on information provided by MIOSHA and
JJ Keller. Jim Weglicki provided the training.

NSRC has provided certain hazmat and security training material to RSI for its use
in training RSI personnel and is coordinating with RSI to provide additional training.
NSRC provides training to its own employees who may perform duties at the Facility as
described in NSRC’s response to Interrogatory Nos. 1 and 16. The training consists of
general training provided to all NSRC employees with similar duties, and is not unique to
the Facility.

18.  Identify all persons who assisted in the preparation of your responses to these
Interrogatories and for each such person, identify for which responses, or portions thereof, they
assisted.
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ANSWER: In addition to counsel, the following individuals provided information
used in the preparation of responses to these interrogatories, as stated herein:

Norfolk Southern Personnel

David T. Lawson
Mr. Lawson is Vice President, Industrial Products and in that capacity
provided information concerning the operation of the Facility generally and
the effect on rail traffic of the various restrictions contained in the permits
issued to NSRC and RSI, should the restrictions be enforced.

Doug McNeil
Mr. McNeil is Director of Distribution Services and in that capacity provided
information concerning the operation of the Facility generally.

Mike Webb
Mr. Webb is Manager of Distribution Services and in that capacity provided
information concerning the operation of the Facility generally and the effect
on rail traffic of the various restrictions contained in the permits issued to
NSRC and RSI, should the restrictions be enforced.

James Reiner
Mr. Reiner is the trainmaster for the Van Dorn Yard and in that capacity
provided information concerning the operation of the Facility generally.

W. Tom Landrum
Mr. Landrum is National Account Manager in Marketing in the agricultural
group and in that capacity provided information concerning the sale and
transportation of ethanol.

Wes Alexander
Mr. Alexander is Director Revenue Waybill Operations in the Accounting
Department-Billing, in that capacity provided information concerning the
creation of waybills and interline settlements on NSRC.

RSI Leasing Personnel

Robert Tuchek
Mr. Tuchek is President of RSI Leasing and in that capacity provided
information concerning the relationship between NSRC and RSI, and the
operation of the Facility generally.

Tony Rosenthal
Mr. Rosenthal is Terminal Manager with RSI Logistics and in that capacity
provided information concerning the Facility, the relationship between
NSRC and RSI, and the operation of the Facility generally.
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Jim Weglicki
Mr. Weglicki is Vice President of Operations with RSI Leasing and in that
capacity provided information concerning the Facility, the relationship
between NSRC and RSI, and the operation of the Facility generally.

Kelley Minnehan
Mr. Minnehan is a Vice President with RSI Leasing and in that capacity
provided information concerning the relationship between NSRC and RSIL.

Virginia State Bar No. 27558

Counsel for Norfolk Southern Railway Company
and RSI Leasing, Inc.
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One Commercial Place, Suite 1800

Norfolk, Virginia 23510
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gbryant@wilsav.com
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Virginia State Bar No. 08073
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100 N. Pitt Street, Ste. 200
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fred@jfsinclairlaw.com
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cspitulnik@kaplankirsch.com

Christopher P. Spera, Esquire (pleading only)
Ignacio B. Pessoa, Esquire

Office of the City Attorney

301 King Street, Ste. 1300
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Manassas.

Q Okay. And what is your understanding of
who makes the arrangements for the trucks to pick up
the ethanol?

A It would vary from Motiva, Transmontaigne.

Q Let me ask it the other way around. Does
Norfolk Southern make the arrangements to have the
trucks come and pick up the ethanol?

A No.

Q Okay. Does Norfélk Southern have a
contract with any of the trucking companies for the
transportation of ethanol away from the Van Dorn
Yard?

A Not to my knowledge, no.

Q Do you know if Norgplk Southern has any
contracts with the recipients, Motiva,
Transmontaigne, and the other recipients of the
ethaﬁol for the transportation of the ethanol ﬁrom
the Van Dorn Yard to their facilities?

A Not to my knowledge.b

Q Okay. Do you know if Norfolk Southern has

any direct communications with the trucking

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage

202-347-3700 800-336-6646




26862
DTR

10

11

12

13

14

15

16

17

18

19

20

21

22

75

companies regarding the transportation of the
ethanol from the Van Dorn Yard to their destination,
and I guess other than any conversations that might
take place out in the yard as the trucks are
actually being filled?

A Not to my knowledge.

Q Okay. Are there conversations with -- are
you aware of communications between Norfolk Southern
and Norfolk Southern's customers, such as
Transmontaigne and Motiva, about the transportation
of the ethanol by truck?

A No, I am not aware of any.

Q Do you know if Norfolk Southern collects
any money from the trucking companies related to the
transportation of ethanol?

A I am not aware of any.

Q Do you know if Norfolk Southern pays the
trucking companies anything for the transportation
of ethanol?

A No, sir.

Q Okay. Other than what you described a

moment ago about your understanding of the, of how
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earlier period as the concept of the tramnsload
facilities being discussed at Van Dorn Yard, of the
need to provide the actual transload capability?

A Well, I mean, it is a transload model, you
know, it is not a pipeline manifold unloading system
as we do have in some locations, not that we own but
that we serve, so, I mean, it is inherently
understood that that activity would be necessary.

Q Okay. All right. Let me change topics
again and ask you about the impact of the City's

haul permit, and you are familiar with the haul

permit?
A I am.
Q Generally could you describe what your

understanding of it is?

A My understanding is that the permit is
allowing up to 20 truck loads a day to leave the Van
Dorn property for the purposes of transporting
ethanol off the property to the general area, to
the -- to destinations around Northern Virginia.

Q Okay, and from your point of view in

marketing do you have an understanding of what the

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage

202-347-3700 800-336-6646




26862
DTR

10

11

12

13

14

15

16

17

18

19

20

21

22

78

impact on Norfolk Southern would be if that 20 car

limit were strictly adhered to?

A I have a sense of what the impact would
be, yes.
Q And what would that impact be, what is

your sense?

A Well, it would greatly restrict our
ability to supply, to meet our customers'
expectations for them to supply their customers in
the area. It could also further restrict our
ability to efficiently move their tank cars
throughout our system in an efficient way by
potentially restricting our ability to bring rail
cars into the facility because of the restriction we
have on how much ethanol can leave the terminal. We
could potentially have a back up of cars in our
system en route to Alexandria, and our customefs
would not like that at all.

Q And the back up of cars would -- am I
right, that assumes that the customers would
continue to order or ask to be delivered the same

quantity of ethanol that they are having delivered
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today; correct?

A Correct.

Q In other words, if they cut back on the
volume of ethanol that they actually ask to be
shipped, you wouldn't necessarily have a back up; is
that correct?

A That is correct.

MR. BRYANT: Depending of course on how
much they cut back, I mean, we are talking without
numbers here.

MR. PILSK: I understand, yes.

MR. BRYANT: All right.

BY MR. PILSK:

Q Any other impacts that you can think of?

A Well, yes, I mean, I think that a far
reaching impact would be if we can't demonstrate to
our customers, the producers, that we have a highly
efficient terminal program in Alexandria that
provides consistent, reliable and quick utilization
of their tank cars and allow them to get their
ethanol to market as quickly and as efficiently as

possible, that they will seek alternate terminal
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gsolutions in the long term.
Q Okay. Let me just do a quick check back,
I think I am almost done.
One more question on the topic of
alternative sites. Was there any discussion of the

possibility of building a new facility closer to
some of the companies like Motiva or Transmontaigne,
do you recall whether that was discussed as an

alternative?

A Yeah, I mean, it was discussed as an
alternative. I wasn't specifically involved in
those discussions. That would be more of a

discussion between our real estate group and our
industrial development group, but the responses that
we got back was that there was no other good
alternative.

Q Okay. Am I correct, are you aware of the
analysis they actually undertook?

A No, not gpecifically.

MR. PILSK: Okay. Nothing further. Thank

you.

MR. BRYANT: All right. I will give you a
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-- continued
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A Yes.

Q And what -- generally, what were those
discussions?

A That Norfolk Southern doesn't recognize
that they are legitimate.

Q Okay. And that was communicated to you
from Norfolk Southern?

A Yes.

Q Okay. Have you had any discussions with

the trucking companies or the shippers about the

haul permits?

A Not with the shippers. And not with the
trucking companies. The drivers have asked me about
them.

Q What have they asked?

A Do I know about them. And I said yeah, I
know about them. And they said -- they have asked
me what the routes were that ran them. " If they

asked, I would tell them what the suggested routes

were.

Q Do you know if they're following that

route?
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A I don't know.
Q Do you know or do you have any sense of
how RSI's operation would be affected if the permit

were strictly followed?

A I'm sure it would be very negative.
Q How so?
A Financially. They have a lot of money

invested in the pumping equipment, and require
certain volumes to pay for it.
Q Okay. Any other way that RSI would be
affected?
A They may not be able to afford me.
(Laughter.)

Q Okay. But other than the -- sort of the

volume of operations, if_the trucks -- the number of

trucks were limited per the permit, any other
interference with RSI's operation?

A From an operational standpoint, with my
experience as a backdrop to this, it's extremely
difficult -- when you look -- you're open from 7:00
to 6:00 -- yeah, 7:00 to 6:00. And if you limited

the number of trucks, your personnel expenses are
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extremely high, you either have lots of overtime or
you have to start split shifting, and that means
maybe double the number of employees. By the time
you throw in all the matching FICA and everything
else, it's just -- it's next to impossible to cover
that type of time frame, when trucks can come any
time from 7:00 to, you know, 5:30, because we close
the gates at 6:00.

Operationally, it would be -- I don't see
how it could be done.

Q Okay. Any -- well, when you say
operationally it couldn't be done, if I'm hearing
you right, it's really more financially it doesn't
make sense. Is that fair?

A It doesn't make sense financially, and
from an operational standpoint, it would be
extremely difficult to make it work financially,
based on personnel requirements.

Q Okay. But if only 20 trucks were coming
in a day --

MR. BRYANT: We would stipulate that if

there are 20 trucks coming in and money were no
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object, they could do it. I don't think anybody
contends that they couldn't transload 20 trucks as
opposed to more than 20.

MR. PILSK: Okay. And that's -- I just
was trying to make sure I wasn't missing something.

THE WITNESS: No, as an owner of my own
business, I wouldn't want to do it.

MR. PILSK: Right.

MR. BRYANT: But aside from the economics
of it. I don't know that that would have any effect
on how the transloading operation is done. It's
just a matter of whether or not it could be.

THE WITNESS: Whether you want to do it or
not.

MR. BRYANT: Yeah, right.

BY MR. PILSK:

Q Do you know of any effort by RSI to speak
directly to the city about the haul permits?

A No.

Q You haven't had any conversations with the
city about the haul permits, have you?

A None.
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Q Do you know, other than in the context of
thig litigation, if Norfolk Southern has had any
conversations with the city about the haul permits?

A I don't know.

Q Okay. Or if the trucking companies have
talked to the city?

A I have no knowledge.

(Deposition Exhibit 14 identified.)
BY MR. PILSK:

Q I hand you an e-mail, Bates numbered --
it's Exhibit 14. Bates numbered NS7/00097. It
appears to be an e-mail from Gayle Jordan to you and
several others, dated June 19, 2008. Do you

recognize this e-mail?

A Yes.
Q Can you -- I mean, obviously, I can read
it. Can you tell me why -- do you know why it was

important to Norfolk Southern to correct the bill of
lading for Flying J°?

A I'm not sure if I know the exact reasons.
I was just told that they needed to be changed to

reflect who the proper ownership is of the product.
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1 UNITED STATES DISTRICT COURT
2 FOR THE EASTERN DISTRICT OF VIRGINIA
3 ALEXANDRIA DIVISION
4l - - - - - - - - - - - - -x
NORFOLK SOUTHERN RAILWAY :
5 |COMPANY, : Case No. 1:08-CV-618
Plaintiff, :
6 vs.
CITY OF ALEXANDRIA, et
7 Jal.,
Defendants.
8 - - = - - - - - - - - - =X

CITY OF ALEXANDRIA,

9 |Counterclaim Plaintiff,

vs. :

10 [NORFOLK SOUTHERN RAILWAY : Case No. 1:08-CV-618
COMPANY, :

11 jCounterclaim Defendant,

and

12 JRSI Leasing, Inc.,

Third Party Defendant.

13 - - - = - - - - - - - - =X
14

15 CONFIDENTIAL DEPOSITION OF JAMES EUGENE REINER
16

17 Alexandria, Virginia

18 September 19, 2008

19

20

21 REPORTED BY:

22 DONALD R. THACKER
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Deposition of JAMES EUGENE REINER, called
for examination pursuant to notice of deposition, on
Friday, September 19, 2008, in Alexandria, Virginia,
at the Offices of the Alexandria City Attorney, City
Hall, 301 King Street, Suite 1300, at 11:35 a.m.,
before DONALD R. THACKER, a Notary Public within and
for the.Commonwealth of Virginia, when were present

on behalf of the respective parties:

W. ERIC PILSK, ESQ.

Kaplan, Kirsch & Rockwell LLP

1001 Connecticut Avenue, Northwest
Washington, DC 20036

202.955.5600 202.955.5616
Epilsk@kaplankirsch.com

On behalf of Defendants

- continued -
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A No.

Q Have you been deposed before?

A No, I have not.

0 Okay. If you need to take a break for any
reason, just let us know, we will go off the record
and take a break. If you don't understand my
guestion, whether I am not clear in speaking or
because the phrasgsing doesn't make sense to you, let
me know, I will try to rephrase the guestion. Does
that make sense?

A Yes.

Q Okay. Let me show you first what we have
previously marked as Exhibit 1, and ask you if you
have ever seen that a before?

A Yes, I have.

Q What is your understanding of what the
document is?

A I don't have a clear understanding of what

it is, I have looked at it briéfly.
Q I will tell you this is a notice of the
deposition that brought you here, and the City asked

Norfolk Southern to designate certain individuals to

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage

202-347-3700 800-336-6646




26916
DTR

10

11

12

13

14

15

16

17

18

19

20

21

22

testify about certain topics.
A Yes.
Q Do you have an understanding of what

topics you have been designated to testify about?

A Yes.
Q What is that?
A The, I have been designated or asked to

testify to the problems that can occur posed on the
railroad based on only being able to run 20 trucks a
day out of your Van Dorn facility.

MR. BRYANT: For the record, this
testimony is limited to the logistics around the
northern Virginia area. Landrum will testify as to
more global effects on the railroad generally.

Lawson, who did I say?

MR. PILSK: I understood what he said, but
he didn't say it. |

MR. BRYANT: Okay.

BY MR. PILSK:

Q Mr. Reiner, if you could briefly summarize
your, the highest level of education with college,

graduate school, high school and your work
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A Well, limiting the number of trucks that
leave our ethanol facility directly affects how many
railcars can be unloaded at Alexandria and shipped
out of my yard back towards Lynchburg. So,
obviously enough, if we were limited to, I don't
know the exact count, but 20 truckloads equates to
unloading between five and six railcars. I don't
know exactly how many gallons, but we would be
limited to unloading only five to six railcars a
day, and of course as we have railcars come in town,
that will limit our ability and keep us from being
able to expeditiously and timely move this hazardous
material, have the railcars unloaded and thus

shipped out of town back to Lynchburg.

Q Okay, and --

A And --

Q Go ahead.

A Along with that if we are limited to how

many railcars we can unload, the inbound traffic
would keep, you have seen my maps of how much track
space I have, it would just be a short amount of

time before my tracks would be full, all of them
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would be full of ethanol cars, and I wouldn't be
able to switch the traffic for my other customers
and service my other customers as required.

Q Okay. And the situation you described
would only occur if the shippers continued to ship
the same quantity of ethanol; is that correct?

A I would have to say so, vyes.

Q So in other words, if shippers shipped
less ethanol there would be less cars to pump, less
tank cars to pump, and if there is a limitation on
the number of trucks that could go, less tank cars
backed up?

.A 'Exactly. If only railcar was shipped to
Alexandria, we unloaded it in two and a half trucks,
I wouldn't have any congestion, no.

MR. BRYANT: We will stipulate to that.
BY MR. PILSK:

Q And the limitation on the number of trucks
doesn't interfere with the actual ability to move
railcars; is that correct?

A Now, state that again. What was that

question?
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Q The limitation on the number of trucks
that can leave the Van Dorn facility doesn't
directly affect your ability to move railcars

around; is that correct?

A Yes, it would, yes.
Q How is that?
A If we are limited to a number of trucks,

of course, you understand that directly affects how
many railcars can be unloaded. How many railcars
unloaded affects how many new loads I can place at
our ethanol facility to be unloaded.

Q I am not, no trick here, I am just trying
to understand. So that the impact really is that

the accumulated backlog --

A Yes.
Q -- of unloaded trucks would --
A Congest my yard to a point that I could

not service it.
MR. BRYANT: Unloaded cars.
BY MR. PILSK:

Q Cars, I am sorry. I said trucks, thank

you; tank cars.
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