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PUBLIC VERSION

Before The
Surface Transportation Board

Finance Docket No. 35157

PETITION OF THE CITY OF ALEXANDRIA, VIRGINIA
FOR DECLARATORY ORDER

RESPONSE OF NORFOLK SOUTHERN RAILWAY COMPANY TO

DECISION SERVED NOVEMBER 6, 2008 IN THIS PROCEEDING

On June 17, 2008 , the City of Alexandria , Virginia (the "City") filed with the

Surface Transportation Board ("STB" or "Board") a petition for declaratory order

seeking a Board determination whether the operation of an ethanol transloading facility

(the "Facility") within the city of Alexandria is covered by the preemption provision of

49 U.S. C. Section 10501 (b). The City alleged that RSI Leasing , LLC ("RSI")

independently operates the facility and thus the transloading operation does not constitute

"transportation by a rail carrier." On November 6, 2008, the Board served a decision (the

"November 6 Decision") in which it, among other things, instituted a declaratory order

proceeding. The Board further directed Norfolk Southern to submit certain information,

in the form of verified statements, for the record.



Specifically, the Board directed Norfolk Southern to answer the following

questions: I

(a) With whom do shippers communicate to arrange transloading at the
Facility?2

(b) Who schedules the transloading, and who collects the fees for the

transloading?

(c) What is the extent of the involvement of RSI and its affiliates in the
ownership and construction of the Facility, delivery of the ethanol to the
tank cars, the unloading activities that take place at the Facility, and
redelivery of the ethanol to blending facilities?

(d) What specific measures does NS take to control, monitor, and supervise

the operation of the Facility?

Norfolk Southern summarizes its answers to each of these questions below. These

answers are supported by the attached verified statements or affidavits of. David Lawson,

Vice President of Industrial Products for Norfolk Southern; William Thomas Landrum,

National Accounts Manager for Norfolk Southern; James Reiner, Norfolk Southern

Trainmaster for the Van Dorn Yard; Kelley Minnehan, a partner in RSI Logistics, parent

company to RSI Leasing , LLC; and Anthony Rosenthal , RSI terminal manager for the

Facility.

` The Board also suggested that the City seek a ruling from PHMSA stating
whether 49 CFR 174.304 prohibits a railroad from operating a facility for the
transloading of ethanol. Norfolk Southern had already done so, and on November 11,
2008, supplied the response received. That response essentially stated that 49 CFR
174.304 did not apply to a rail to truck ethanol transload facility such as the one at issue
in this proceeding.
2 The Board's November 6 Decision used the word "facilities." In order to remove
ambiguity, Norfolk Southern interprets this question to related to the ethanol transloading
facility located in Alexandria, VA, the subject of this proceeding, as opposed to generic
"facilities" that may be located at other points on its railroad system. Further, as
described below, Norfolk Southern refers to a "shipper" as the party arranging
transportation to the Facility, whether that shipper is an ethanol producer, an ethanol
receiver, or a broker. For clarification, neither RSI nor any of its affiliates is an ethanol



Further, the Board requested copy of any additional agreements Norfolk Southern

has with RSI or any RSI affiliate that relate to the Facility or the transportation of ethanol

to the Facility. Norfolk Southern does not provide any additional agreements, because

there are none. (Lawson V. S. at 1; Minnehan V.S. at 1.)

The Board requested a copy of Tariff 9238-E and any successor tariff. That tariff

is attached . There has been no successor tariff published. (Lawson V.S. at 1.)

The Board requested a list of the shippers, not affiliated with RSI, that have used

the Facility since it has opened . The shippers that have used the Facility since it has

opened are: [[

]] (Landrum

Affff, at 1.) None of the companies are affiliated with RSI or any of its affiliates . Neither

RSI nor any party with whom it is affiliated has shipped, or arranged for any shipment of,

ethanol to the Facility. (Minnehan V.S. at 1.)

(a) With whom do shippers communicate to arrange transloading at the
Facility?

Norfolk Southern is the responsible party for the movement of ethanol into, and

the transloading of ethanol at, the Facility, in that Norfolk Southern is the sole party

entitled to market the movement of ethanol to, and transloading at, the Facility. Norfolk

producer, an ethanol receiver, or a broker as it relates to the Facility. (Landrum Aff. at
1.)
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Southern is the sole party able to set and receive a fee for the transloading of ethanol at

the Facility, if any fee is separately assessed for that service.3 (Lawson V.S_ at 1-2.)

If the rail transportation service is provided jointly with another rail carrier, and

the other rail carrier is responsible for the assessing and collecting of the transportation

services, then Norfolk Southern will provide its factor for the movement of the ethanol

into, and transloading of ethanol at, the Facility.4 Otherwise, Norfolk Southern will do

so. (Landrum Aff. at 2-3.)

No other party has the ability to set or assess on a customer a fee for the provision

of ethanol transloading services provided at the Facility. No other party invoices for,

collects or receives such a fee. (Lawson V.S. at 2.) RSI does not invoice for, collect, or

receive any fee for any transloading service provided at the Facility, other than the

compensation it receives pursuant to the Norfolk Southern - RSI agreement previously

submitted to the Board . (Minnehan V.S. at 1.)

No shipper, or any other party other than Norfolk Southern, may utilize - or ever

has utilized - the Facility for ethanol transloading operations except as part of a

transportation agreement reached with Norfolk Southern. (Lawson V.S. at 2.)

Norfolk Southern has transportation contracts and public pricing from various

gateways and production origins. Shippers communicate with Norfolk Southern to take

As explained below, the transloading service is an integral part of the
transportation service to the Facility. A customer cannot ship ethanol to the Facility

without it being transloaded, and ethanol may only be transloaded by Norfolk Southern

through its contractor. Therefore, compensation for the transloading service is generally
bundled into the overall cost of the rail transportation and not separately stated. Norfolk

Southern believes, after reasonable inquiry, that, although a few rail cars were moved
pursuant to one of these quotes, Norfolk Southern did not separately charge the customer.

(Landrum Aff. at 2.)
4 Nothing herein is intended to imply that RSI holds itself out as a rail carrier at the
Facility. It does not. (Minnehan V.S. at 1.)



advantage of the public pricing documents or to negotiate agreements for the

transportation to the transloading facility. (Landrum Aff. at 3.) Necessarily bundled

within those transportation arrangements (regardless of whether it is separately identified

in a contract or public pricing document) is any transloading services.5 (Landrum Aff. at

3.)

RSI, as Norfolk Southern's contractor for the provision of ethanol transloading

services at the Facility, has access to computerized transportation information concerning

anticipated deliveries of tank cars to the Facility. As such, RSI will receive

communications that tell it when to expect tank cars that will have to be transloaded, and

the railroad customer for whom that ethanol will be transloaded. Further, receivers of the

ethanol, or their trucking contractors, will communicate with RSI as to when to expect

the arrival of trucks for ethanol. (Rosenthal V.S. at 1.)

RSI does not, and does not have the right to, market the facility. (Minnehan V.S.

at 2.) As described below, RSI performs many of the paperwork functions for Norfolk

Southern as an interface between Norfolk Southern and the receiver. This only makes

sense because RSI is the contractor on the ground greeting the receiver's truckers as they

arrive to receive the transloading services, and as they leave to move the product to a

location designated by the receiver. (Rosenthal V.S. at 2.)

Receivers of ethanol either purchase ethanol directly from producers or through
brokers. Receivers can purchase the ethanol either as produced (that is, without
transportation included) or on a delivered basis (that is, with transportation included). In
any event, one of the three categories of companies - producers , brokers or receivers -
communicates with Norfolk Southern to negotiate agreements for the transportation of
the ethanol to the Facility . At the Facility, however , the contracts so far generally have
been with the producers . (Landrum Aff. at 3.)



(b)(i) Who schedules the transloading?

Transloading services are part of a bundled transportation service package.

Arrival of the ethanol ladened rail cars at the Facility is dependent upon several factors

including: (a) when a shipper places the tank car into the national rail system; (b) the rail

operations between the origin of the tank car and the Facility; and (c) space availability at

the Facility. (Reiner V.S. at l.) As explained below, the receiver, informed of the

pending or actual arrival of tank cars at the Facility, will send trucks to receive the

product. RSI, as an interface with the receiver, often will work with the receiver or the

receiver's trucking contractors to ensure a smooth transloading process. (Rosenthal V.S.

at 2-3.)

(b)(ii) Who collects the fees for the transloading?

Generally, there are no separate fees assessed for the transloading services

provided to customers at the Facility - instead, compensation for the transloading

services generally are bundled into transportation contracts.6 Norfolk Southern

determines , assesses , and collects compensation from shippers for the full rail

transportation package.' (Landrum Aff at 3.) RSI has no role in determining , assessing,

or collecting a fee for transloading services at the Facility, other than the compensation

As described above in footnote 3, there have been a few quotes that failed to list

the transloading as a service subsumed within the transportation rate , and, although a few
shipments seem to have been made under one of those quotes, it does not appear that

Norfolk Southern invoiced the customer separately for any transloading operations.

(Landrum Aff at 2.) Of course, no party other than Norfolk Southern may charge
shippers for the performance of those transloading operations . (Lawson V. S. at 2.)
7 As described above, in certain joint line service , another rail carrier will be
responsible for assessing and collecting rail transportation charges.



set forth in the Norfolk Southern - RSI agreement previously submitted to the Board.

(Minnehan V_S. at 2.)

There is one charge that, pursuant to the Norfolk Southern - RSI agreement

previously provided to the Board, RSI is tasked with collecting for Norfolk Southern, a

track occupancy charge ("TOC"). This charge is not a fee for transloading services.

Instead, it is a charge is based on the number of days following delivery of the tank car to

the Facility that the tank cars sits before unloading. RSI is required, on behalf of Norfolk

Southern , to calculate and collect the charge , and remit the charge to Norfolk Southern.8

(Minnehan V. S. at 2.)

(c) What is the extent of the involvement of RSI and its affiliates in the
ownership and construction of the Facility, delivery of the ethanol to the tank cars,
the unloading activities that take place at the Facility, and redelivery of the ethanol
to blending facilities?

Norfolk Southern owns the Facility. RSI does not. Norfolk Southern constructed

the Facility, directly and through the use of other contractors other than RSI. (Lawson

V.S. at 2.) 9 RSI has been hired by Norfolk Southern to perform the physical ethanol

transloading operations at the Facility. RSI, as a contractor, supplies the portable

6 As compensation for keeping track of cars on which TOCs may become due, and
invoicing Norfolk Southern customers for TOCs that become due, RSI is permitted to
keep Ct ]] of the TOCs collected, and must remit the remaining [[

to Norfolk Southern. The billing of TOCs is a rare event. Since the
Facility opened, only one customer has been invoiced for TOC charges, and that
customer has not yet paid. (Minnehan V.S. at 2.)
9 Many aspects of railroad operations are, and have been, performed by contractors
rather than railroad employees. These include construction or operation of facilities that
are beyond the capabilities of the railroad, because of the requirement for specialized
equipment or personnel, derailment response, and transloading of containers and
automobiles at intermodal and automotive facilities. (Lawson V.S. at 2-3.)



specialized equipment necessary for the transloading process - the pump systems, the

hoses, the connections, the clothing and the office equipment. (Minnehan V.S. at 2.)

RSI does not have any involvement whatsoever with the delivery of the ethanol to

the tank cars. RSI has no involvement in the movement of the ethanol from the Facility

to the various destination blending facilities other than performance of the operations

attendant with the transloading . (Minnehan V.S. at 2.)

RSI does not have any contract associated with the Facility with any of the

trucking companies that arrive to pick up ethanol, the customers that send ethanol to the

Facility, or the receivers that receiver product from the Facility. (Minnehan V.S. at 2;

Rosenthal V.S. at 2-3.)

RSI is provided railroad bills of lading and other information to know what

inbound railcars are destined for the Facility and approximately when those railcars will

arrive, so that RSI can prepare to fulfill its transloading obligations. (Minnehan V.S. at

2.) The receiver or its trucking company contractor will contact RSI to tell RSI how

many trucks it - the receiver - is sending to the Facility for transloading on any particular

business day, and an order number associated with each truck. RSI uses this order

number to ensure that the truck driver arriving at the Facility is on legitimate business.

At the end of the day, RSI will inform the receiver what trucks were transloaded that day.

At the request of receivers, RSI may provide other information concerning the shipments

transloaded on any given day. (Rosenthal V.S. at 3.)

On behalf of Norfolk Southern and with instructions RSI receives from the

receiver, RSI will check paperwork from truckers arriving to pick up loads, generate

truck bills of lading for the truckers, and will provide paperwork (including volume



information) to the truckers after the transload . The truck bills of lading will often list the

party and the location to whom the truck is bound, the name of the receiver's trucking

company, a description of the product, the temperature of the product at transloading

time, and other required information. RSI does this on behalf of Norfolk Southern as part

of the transloading process. (Rosenthal V.S. at 2.)

RSI may also be listed as the party who performed the transloading, often set

forth on the waybill or truck bill of lading as a "c/o party". A reference to RSI as a "c/o

party" on the waybill or truck bill of lading may be confusing, because it could be

misrepresented as implying that there exists a relationship between RSI and the trucking

company, the receiver or the shipper as it relates to the commodity moving under that

waybill and/or bill of lading. (Rosenthal V.S. at 2.) In this case, it does not, because RSI

and its affiliates do not have any contractual, financial, or other relationship with any of

those parties as it relates to the commodity moving under that bill of lading. This is just a

movement related reference to ensure that the commodity moves to, and is picked up

from, the location it needs to be. In fact, there is no relationship - financial or otherwise

- with any of those parties as it relates to any shipments moving through the Facility.

(Minnehan V.S. at 2-3.)

If the truckers fail to properly placard their trucks for the ethanol, RSI will offer

placards. RSI provides seals to the truck drivers . (Rosenthal V.S. at 3.)

RSI will seal the transloaded railcar, and record seal numbers . (Rosenthal V.S. at

3-4.)

(d) What specific measures does NS take to control, monitor, and supervise the

operation of the Facility?
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Norfolk Southern is ultimately responsible to control, monitor and supervise the

operation of the Facility. Although Norfolk Southern operates the Facility through a

contractor, it is responsible for the oversight of that contractor. Primarily through

Norfolk Southern's Distribution Services Group, which reports to Mr. Lawson, Norfolk

Southern directs RSI regarding changes required in the Facility and its operations,

including services, safety measures, security measures and other operational and facility

matters that are to be changed or enhanced. (Lawson V.S. at 3.) Both Norfolk Southern

and RSI provide RSI employees security training . (Rosenthal V.S. at 3.)

RSI often receives requests to visit the Facility. Because it is a Norfolk Southern

facility, RSI informs Norfolk Southern of these requests, and it is Norfolk Southern that

consents, conditions, or refuses those requests. (Rosenthal V.S. at 3.)

RSI informs Norfolk Southern about, and Norfolk Southern investigates and

reports on, any incident that may even remotely be referred to as a "spill" or an escape of

ethanol at the Facility. RSI cooperates with this process. (Rosenthal V.S. at 3.)

David Lawson speaks to one example of the detail of the Norfolk Southern

control over the transloading operations in his verified statement. He states that one time

when he was on a routine inspection of the Facility, he asked about some basic

procedures that were occurring - in this case whether truck drivers coming into the

Facility got out of their trucks, but left their keys in the truck's ignition. He made sure

that RSI implemented a new procedure requiring all truck drivers remove the keys from

the truck's ignition during the transloading process. (Lawson V.S. at 3.)

Kelley Minnelian, one of the owners of RSI, speaks to another example. When it

came to clearing brush at the Facility, RSI had to consult with Norfolk Southern on how

it



the project would be done. Norfolk Southern instructed RSI to obtain, on Norfolk

Southern's behalf, bids from local outside companies seeking to perform the work.

Those bids were turned over to Norfolk Southern. Norfolk Southern chose the contractor

to perform that work. RSI did not pay for that work. (Minnehan V.S. at 3.) Norfolk

Southern arranged for the work to be done, and will pay for that work when completed.

(Lawson V. S. at 3.)

Another example cited by Tony Rosenthal, the RSI facility manager. When

cracks developed in a concrete curbing, RSI had to consult with Norfolk Southern on

what was to be done, and by what contractor. Because he was on the ground at the

Facility, Rosenthal was the point person with the contractor chosen to perform the repairs

(chosen by Norfolk Southern), but the repairs were paid for by Norfolk Southern pursuant

to a contract between Norfolk Southern and the repair contractor . (Lawson V.S. at 3-4;

Rosenthal V.S. at 3.)

Norfolk Southern hereby complies with the mandates of the November 6

Decision.

Gary A. Bryant
WILLCOX & SAVAGE, P.C.
One Commercial Place , Suite 1800
Norfolk, Virginia 23510
(757) 628-5500
(757) 628-5566 Facsimile

November 26, 2008

Respectfully submitted,

70h i V. Edwards
- enior General Attorney
NORFOLK SOUTHERN

CORPORATION
Three Commercial Place
Norfolk, Virginia 23510-2191
(757) 629-2838

Attorneys .for Norfolk Southern
Railway Company
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Certificate of Service

I hereby certify that on this twenty-sixth day of November, 2008, 1 have
caused to be served , by U.S. Mail, postage prepaid, or more expeditious means, to
the persons listed below, a copy of the Response of Norfolk Southern Railway
Company to Decision Served November 6, 2008 in this Proceeding.

Ignacio B. Pessoa
Christopher P. Spera
Office of the City Attorney
301 King Street
Suite 1300
Alexandria, VA 22314
703-838-4433

Charles A. Spitulnik
W. Eric Pilsk
Allison I. Fultz
Kaplan Kirsch & Rockwell LLP
1001 Connecticut Avenue, N.W.
Suite 905
Washington, D.C. 20036
202-955-5600

Dated: November 26, 2008
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VERIFIED STATEMENT OF DAVID T. LAWSON

My name is David T. Lawson. I am Vice President of Industrial Products for Norfolk

Southern Corporation. Norfolk Southern Railway Company is Norfolk Southern Corporation's

railroad operating subsidiary, and when I refer to "Norfolk Southern" in this verified statement, I

am referring to that railroad operating subsidiary.

I am responsible for the marketing for four of seven of Norfolk Southern's business units.

Those business units are: (1) agriculture and consumer products (including ethanol),

(2) chemicals, (3) metals and construction, and (4) paper, clay and forest products. I have been

asked to submit this affidavit in support of Norfolk Southern' s response to the Surface

Transportation Board's November 6, 2008 decision in Finance Docket No. 35157, Petition of the

City of Alexandria, Virginia for Declaratory Order concerning Norfolk Southern's Van Dorn

Yard in Alexandria, Virginia (the "Yard") and Norfolk Southern's ethanol transloading facility

located within the Yard (the "Facility"). I have personal knowledge of the materials set forth

herein.

Norfolk Southern does not have any agreements with RSI or any of its affiliates that

relate to the Facility or the transportation of ethanol to the Facility other than the one previously

submitted to the Board on July 1, 2008 in this proceeding. The Board requested a copy of Tariff

9238-E and any successor tariff. That tariff is attached. There has been no successor tariff

published.

Norfolk Southern is the responsible party for the movement of ethanol into , and the

transloading of ethanol at, the Facility, in that Norfolk Southern is the sole party entitled to

market the movement of ethanol to, and transloading at, the Facility. Shippers communicate with



Norfolk Southern to arrange transportation to, and transloading at, the Facility.

Norfolk Southern is the sole party able to set and receive a fee for the transloading of

ethanol at the Facility, if any fee is separately assessed for that service. I know that Tom

Landrum explains in his affidavit that, even though compensation for the transloading service is

generally bundled into the overall cost of the rail transportation and not separately stated, there

have been a few cases in which a quote was made that inadvertently did not include a specific

reference to the transloading service. Although a few railcars may have moved pursuant to one

of these quotes, Norfolk Southern did not separately assess an actual transloading fee for those

loads.

No other party has the ability to set or assess on a customer a fee for the provision of

ethanol transloading services provided at the Facility. No other party invoices for, collects or

receives such a fee. No shipper, or any other party other than Norfolk Southern, may utilize - or

ever has utilized - the Facility for ethanol transloading operations except as a bundled part of a

transportation agreement reached with Norfolk Southern.

This all makes sense, given that Norfolk Southern owns the Facility. RSI does not own

or lease the Facility. Norfolk Southern constructed the Facility, directly and through the use of

other contractors other than RSI and Norfolk Southern bore the cost of construction. Norfolk

Southern's use of a contractor for the physical ethanol transloading service - one with the

specialized knowledge , expertise and skill that Norfolk Southern does not possess within its

employee pool - is consistent with railroad practice. Many aspects of railroad operations are,

and have been, performed by contractors rather than railroad employees. These include

construction or operation of facilities that are beyond the capabilities of the railroad, because of

the requirement for specialized equipment or personnel, derailment response, and transloading

of containers and automobiles at intermodal and automotive facilities.
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As the owner, Norfolk Southern is ultimately responsible to control , monitor and

supervise the operation of the Facility . NSRC inspects and maintains all transportation

equipment within the Facility, including the maintenance and repair of tracks, ballasts, cross ties,

switches and the like as well as the fixed infrastructure other than that provided by RSI.

Although Norfolk Southern operates the Facility through a contractor , it is responsible for the

oversight of that contractor. Primarily through Norfolk Southern's Distribution Services Group,

which reports to me, Norfolk Southern directs RSI regarding changes required in the Facility and

its operations, including services, safety measures, environmental measures, security measures

and other operational and facility matters that are to be changed or enhanced.

I recall one example of this control, monitoring and supervision over the transloading

operations. We often make routine inspections of the Facility. When I was on one of these

inspections, I asked about some basic procedures that seemed to be occurring at the Facility

where truck drivers coming into the Facility got out of their trucks, but left their keys in the

truck's ignition. I made sure that RSI implemented a new procedure requiring all truck drivers

remove the keys from the truck's ignition during the transloading process.

I know that Kelley Minnehan, one of the owners of RSI, will provide another example of

Norfolk Southern's control, monitoring and supervision over the transloading operation - this

one concerning the need to clear brush at the Facility. Once Norfolk Southern decided who to

contract with to get the work done (and it was not RSI), Norfolk Southern arranged for the work

to be done, and will pay for that work when it is done. This is similar to another example cited

by Tony Rosenthal , the RSI facility manager, in his verified statement. When cracks developed

in a concrete berm, RSI had to consult with Norfolk Southern on what was to be done, and by

what contractor. Because he was on the ground at the Facility, Rosenthal was the natural point

person with the contractor chosen to perform the repairs (chosen by Norfolk Southern), but the



repairs were paid for by Norfolk Southern pursuant to an agreement between Norfolk Southern

and the repair contractor.



VERIFICATION

I, David T. Lawson, verify under penalty of perjury that the foregoing is true and

correct. Further, I certify that I am qualified and authorized to file this Verified

Statement.

NovemberkO 2008.

Da 'd T. Lawson
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TARIFF NS 9326-E

RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

PARTICIPATING CARRIER

ABBREVIATION NAME OF CARRIER.
NS NORFOLK SOUTHERN RAILWAY COMPANY

ITEM 5

GOVERNING CLASSIFICATION AND EXCEPTIONS

Governed by the provisions of UFC 6000 Series, Uniform Classification Committee,
Agent, and NB Conditions of Carriage No, 1. (When shipments are made in Tank Cars,
they will be subject to Rule 35 of the UFC except as to minimum weight, which will be
shown in Individual rate items.)

ITEM 15

EXPLOSIVES. DANGEROUS ARTICLES

For rules and regulations governing the transportation of Explosives and other
Dangerous Articles by freight, also specifications for shipper's containers and restrictions
governing the acceptance and transportation of Explosives and other Dangerous Articles,
see Bureau of Explosives Tariff BOE 6000 Series.

ITEM 20

REFERENCE TO TARIFFS, ITEMS,-NOTES, RULES, ETC .

(A) Where reference is made In this tariff to tariffs, circulars, Items, notes, rules, etc.,
such references are continuous and include supplements to and successive issues of
such tariffs and reissues of such items, notes, rules, etc.
(B) Where reference is made in this tariff to another tariff by number, such reference
applies also to such tariff to the extent It may be applicable on intrastate traffic.

ITEM 60

NATIONAL SERVICE ORDER

This Tariff Is subject to provisions of various Surface Transportation Board Service
Orders and General Permits as shown in National Service Order Tariff NSO 6100 Series.

ITEM 75

METHOD OF CANCELLING ITEMS

As this tariff is supplemented, numbered items with letter suffixes will be used in
alphabetical sequence starting with A. Example: Item 445-A cancels Item 445 and Item
365-B cancels Item 365-A in a prior supplement, which in turn cancelled Item 365.

-2-



TARIFF NS 9328-E

RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 100

METHOD OF DENOTING REISSUED MATTER IN SUPPLEMENTS

Matter brought forward without change from one supplement to another will not be

designated as "Reissued" by a reference mark. To determine its original effective date,

consult the supplement in which the reissued matter first became effective.

ITEM 110

APPLICATION

The provisions of this tariff will apply on Dry and Liquid commodities, in bulk, at
designated Thoroughbred Bulk Transfer (TBT) facilities at the following locations:

Delaware Edgemoor

Florida Jacksonville
Miami

Georgia Atlanta (Doraville)
Augusta
Dalton

Illinois Chicago

Kentucky Louisville
Somerset

Maryland Baltimore

Michigan Detroit (Willis)
Grand Rapids

New Jersey Elizabeth
Paterson

New York Buffalo

North Carolina Charlotte (Pineville)
Winston-Salem

(Continued on next page)
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TARIFF NS 9328-E

RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 110 (Concluded)

Ohio Cincinnati (Clare)
Cincinnati (Norwood)

Cleveland (Euclid)
Columbus (Fisher Road)
Columbus (Frebis Avenue)

Pennsylvania Pittsburgh (Grafton)

South Carolina Spartanburg

Tennessee Chattanooga

Virginia Richmond (Petersburg)

Each TST listed above is operated by an independent terminal operator ( the "Terminal
Operator"). The purpose of this tariff is to advise NS shippers of the services they may
expect when utilizing a TBT and the services of a Terminal Operator, but arrangements
for service at a TST should be made between the shipper and the Terminal Operator.

Upon request of the shipper, the terminal services named herein will be performed on
carload shipments in bulk as described herein (See Note 1), which move In NS line haul
service to or from the above terminals, subject to the charges, rules and regulations
published herein.

To arrange for terminal services specified in Item 115 at locations specified above,
Shipper will notify terminal before actual shipment of product is made, advising the
terminal of the commodity and the car number to be shipped.

NOTE 1: TBT facilities will handle Dry and Liquid Commodities in bulk when
appropriate infrastructure and equipment for handling such Commodities are
available. The Terminals will require shipper to provide Material Safety Data
Sheets (MSDS) and will keep same on file at the terminal; product Handling
Protocol for hazardous materials and such other information as may be
required, including the need for special transfer equipment, personal
protective equipment (PPE), pollution control, etc., prior to shipment of the
commodity. NS reserves the right to refuse any commodity at its TBT
facilities.



TARIFF NS 9328-E

RULES AND OTHER GOVERNING PROVISIONS

GENERAL. RULES AND REGULATIONS

ITEM 112

MOTOR CARRIER ACCESS

A shipper may retain a motor carrier to load or unload Commodity at TBT. In order to load

or unload Commodity at a TBT, a motor carrier must execute an Indemnity agreement

among the motor carrier, NS and the Terminal Operator, covering the motor carrier's

activities while at the TBT. When this agreement is fully executed, a motor carrier is "pre-

approved". Carriers and their employees operating at TBT site are required to conform to

all such rules and procedures. A separate indemnity agreement must be executed at

each location that the Operator is different.

All pre-approved motor carriers may deliver to or pull loads from a Thoroughbred Bulk

Transfer Terminal. Motor carriers may be required to assist in the connection and

loading or unloading of the trailer. The motor carrier will be responsible for Its equipment

at all times and the driver must remain with the vehicle while loading or unloading. The

motor carrier will comply with all required safety procedures, which will include the

removal of vehicle keys while loading Hemet products. Authorized terminal personnel

will load or unload all hazardous materials-

A motor carrier that is not pre-approved will not be allowed to enter a TBT, and the motor

carrier driver must have a valid CDL. (Commercial Driver's License) in his/her possession

while conducting activities at the TBT. Motor Carrier driver must have a DOT hazardous

materials endorsement if transporting hazardous materials.

Concerning seifloading, an administration charge of $75 per trailer will be assessed to

the shipper, if the motor carrier is not the Terminal Operator. This charge applies to the

self-loading of dry and non-hazardous liquid products: (See Note 1) The motor carrier

should only charge the shipper a transfer fee only with no administration charges.

NOTE 1: For the purposes stated herein, "self loading" shall be defined as a motor

carrier using equipment affixed to its equipment to perform the physical transfer of

Commodity. Selfloaders must also supply all hoses, fittings, etc. in addition to

appropriate spill containment for the transfer of Commodity.

-5-



TARIFF NS 9328-E

RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 115

A. BASIC SERVICES INCLUDED IN A TRANSFER

Unless otherwise agreed upon by the Terminal Operator and the customer, a transfer

conducted at a TBT will include the following at no additional cost:

1I. Weigh empty trailer.
2. Inspection of terminal transfer equipment for cleanliness. This does not

include self-load equipment.
3. Verification of motor carrier's shipment documentation.
4. Sample contents of one compartment of non-hazardous rail car. Samples

are to be taken from the bottom of the railcar. (Unless agreed upon by the

shipper and terminal operator).
5. Perform non-self load transfer at negotiated charge.
6. Sample contents of inbound loaded non-hazardous trailer.
7. Sea[ loaded trailer and railcar from which product was removed,
8. Weigh loaded trailer.
9. Provide driver with scale ticket and product sample only if requested by the

shipper or beneficial owner.
The Shipper and the Terminal Operator may agree upon the performance of services in
addition to those listed above, at rates to be negotiated by the parties.

B. APPLICATION OF TERMINAL SERVICES

1. Prior to acquiring terminal services at a Thoroughbred Bulk Transfer facility
listed In Item 110, shipper or beneficial owner must provide said terminal and
NS a MSDS covering the commodity to be handled, and, for hazardous
materials, a Handling Protocol outlining hazards and procedures for safe
handling. All hazardous materials require pre-authorization by the terminal
operator prior to billing any shipments to the terminal.

2. Norfolk Southern, through an Independent Contractor, will perform the
services named herein on carload shipments of Commodity in bulk, subject
to charges, rules and regulations published herein. Norfolk Southern
reserves the right to refuse to handle any Commodity at Its sole discretion.

3. All commodities must have MSDS sheet and on file at the terminal prior to
arriving for terminal services. For shipments of hazardous materials a
Handling Protocol must be on file at the terminal prior to arriving for terminal
services, Commodity(s) arriving at a terminal before receipt of an MSDS and
Handling Protocol (as applicable) will be held subject to Track Occupancy
Charges as specified In Item 140 and no transfers will be accomplished until
this information arrives.

4. Commodity(s) that Norfolk Southern declines to handle under the charges,
rules and regulations published herein may, at Norfolk Southern's sole
discretion , be handled under a separately negotiated contract.

5. Terminal services are restricted to carloads received or forwarded in Norfolk
Southern line haul service, none of the facilities listed in Item 110 are open to
any type of switching.

(Continued on next page)
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TARIFF NS 9328-E

RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 115 (Continued)

G. UNLOADING OF RAIL CARS

Charges for unloading of railcars to trucks and unloading trucks to railcars at a TBT will

be determined on an individual basis by the Terminal Operator, but will not exceed the

rates set forth in item 115 section D.

The handling characteristics of the commodity, manpower requirements and the transfer
equipment required will determine the charges. Any truck detention charges Incurred

during the loading or unloading process and any overtime charges (item 150) will be the

responsibility of the shipper. However, charges for the services listed below shall be no
greater than that set forth below. Further, any shipper may at any time communicate with

NS or the Terminal Operator if It believes the transfer charges to be non-competitive
based on market conditions.

For safety reasons, TBT procedures require that at least two (2) terminal operator people
be present during the transfer of any non-self load products. A truck driver on site

qualifies as one of these people only if the product Is a non-hazardous product. For self
load products only one (1) terminal operator employee, or one (1) qualified truck driver,
will satisfy the safety requirement.

transfer rates may not be bundled with any assessorial or capital improvement
requirements associated with the transfer.

D. MAXIMUM TRANSFER CHARGES

Applicable on shipments transferred from rail car to truck at the facilities listed in Item

11©.

On commodities transferred in bulk, the following charges, subject to a minimum weight
of 45,000 pounds per truckload per transfer, will be assessed for transfer at all
Thoroughbred Bulk Transfer facilities-

DRY BULK

Mechanical Conveyor or Auger Transfers
Plastics ( STCC 28-211-XX )Transfers
Pressure Differential Transfers
Other dry Bulk Products
Hazardous Solids (Other than flammables)
Self- Loading [Non-hazardous products only]

LIQUID BULK

Non-hazardous Liquids
Hazardous Liquids (Other than flammables)
Flammables

Per IOU pounds
$0.35
$0.33
$0.33
$0.40
$0.47

$75.00 per trailer

Per 1 00 pound-s
$0.33
$0.47

(Individually Priced)

(Continued on next page)
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TARIFF NS 9328-E

RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 115 (Concluded)
SPECIAL SERVICES

Additional scale weights $25.00 per weight
*fiirst set of weights (inbound/outbound) included in transfer

Tank Car Heating Charge (Individually Priced)
Recirculation Charge $35.00 per hour
Inert Gas supplied by shipper or beneficial owner $30.00 per hour
Packaging (Individually Priced)

NOTE 1: The 49 Code of Federal Regulations, Table 172.101 (Hazardous Material
Table), as may be revised from time to time, will be used to determine If a
product Is hazardous. NS reserves the right to refuse to handle ANY
commodity at a TBT. Only authorized Terminal Operator personnel may
transfer hazardous commodities. No preloaded tank trailers of hazardous
materials are allowed on TBT property while the facility is closed, unless
authorized by Operator and NS. in writing.

NOTE 2: Multiple commodities may be loaded In a compartmentalized trailer for a
charge of $60.00 for each additional commodity or compartment loaded.

E. BILLING OF CHARGES

Unless arrangements to the contrary are made prior to shipment, charges for terminal
services described herein will be billed to the shipper or beneficial owner by the Terminal
Operator, except that Track Occupancy Charges (item 140) will be charged, established
and billed by NS through Its third party billing agents.

If credit privileges are granted (a determination made on an individual basis), terms for

the payment of Track Occupancy Charges will be 15 days from the invoice date.

ITEM 126

TERMINAL SERVICES

COMMODITY SAMPLING and INSPECTION

Transfer charges in Item 115 include the visual inspection of the exterior of the
railcar, and the exterior of the trailer.

NS and/or the Terminal Operator reserves the right to take samples of any
commodity transferred at TBT facilities for its own purposes.

Top sampling of railcars must be agreed upon in advance by Shipper and
Terminal Operator. Sample containers must be provided by Shipper at no cost to
Terminal Operator. If a sample Is requested, it must be taken at time of transfer;
any samples that are requested to be taken at another time will be performed at
a charge of $50 per car.

II. SPECIAL SERVICES

Services beyond the scope of those customarily provided by a terminal will be
priced on an Individual basis.

-8-



TARIFF NS 9328-E

RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 130

TERMINAL LIABILITY

LOSS OF WEIGHT

Allowable transfer losses will be one percent (1 % ) of the weight of the
commodity on a six-month (January-June, and July-December) cumulative basis
per shipper, per TBT, and such loss will be considered standard operating loss
not assessable against NS or the Terminal Operator ( See note )

NOTE 1: Greater loss allowances may be required as a condition of
acceptance for specific products when handling characteristics
preclude complete unloading of the trailer or the railcar.

LIABILITY LIMITS

The liability of NS and/or the Terminal Operator with respect to activities in which
each Is engaged at TBTs -shall be limited to the negligence of NS and the
Terminal Operator In the performance of the services described in this tariff.
Furthermore, neither NS nor the Terminal Operator shall be liable for
consequential, indirect, special or punitive damages, interest, attorneys fees, or
any amount in excess of product or car owner's actual loss concerning the
commodity shipped or the equipment utilized.

Ill. CLAIMS

Only one claim for loss, damage and/or Injury may be filed for each rail car
handled under this tariff. No claim will be paid which is filed more than nine (9)
months after product delivery or release of car from the terminal.

-9-



TARIFF NS 9328-E

RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 140

TRACK OCCUPANCY CHARGES , DEMURRAGE, AND RELATED CHARGES

A. PRIVATE CAR TRACK OCCUPANCY CHARGES

To the extent applicable, this item will apply an private cars (See Notes I and 2)
constructively placed or actually placed at a TBT in lieu of demurrage provisions in Tariff
NS 6004-Series. Track occupancy charges will be billed to shipper or beneficial owner of
the Commodity on behalf of NS by or through its third party billing agent.

Once a rail car is constructively or actually placed (See Note 2), "free time" (Including
Saturdays, Sundays and Holidays) will be allowed as follows:

Car Type Free Days Days 1 I through 40 All Subsequent Days

Covered Hopper Cars 10 $40 per day $90 per day
Tank Cars 1 D $40 per day $90 per day

B. RAILROAD CAR DEMURRAGE

All railroad owned or controlled cars (See Notes 1 and 2) will be subject to demurrage
under the provisions of Tariff NS 6004-A. Demurrage charges will be billed to the shipper
or beneficial owner of the Commodity.

C. NOTES AND OTHER CHARGES

NOTE 1: A private car is a railcar bearing other than railroad reporting marks

NOTE 2: Constructive placement is the date the railcar is available to be switched into
the TBT Terminal. Actual placement is the date the railcar was physically
placed In the TBT Terminal.

NOTE 3: When a railcar is constructively or actually placed at a TBT and
subsequently reshipped without any transfers having been made, a facility
charge of $600 will be assessed to the party issuing the reshipping
Instructions, in addition to all other applicable charges.

NOTE 4: At any time following actual placement of a railcar on a TBT facility, If 30
consecutive days pass without product being removed from a railcar, INS
reserves the right to remove such car(s) from the TBT. The shipper of the
railcar shall pay a charge of $500 for this removal. This charge will be
accessed each time a railcar sits for 30 consecutive days without product
being removed and it becomes necessary to move the railcar. Track
Occupancy Charges per this item will continue to accrue until such time as
the car released empty.
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TARIFF NS 9328" E

RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 150

HOURS OF SERVICE & OVERTIME CHARGES

Normal working hours at the `BT Terminals are from 7:00 A.M. to 6:00 P.M., exclusive of
Saturdays, Sundays and Holidays (See Item 185).

All loading, unloading, & service must be ordered before 5 p.m. the day prior to the day
that loading, unloading, & service Is needed. Every attempt will be made to
accommodate emergencies and requested times, but loading spots and other
circumstances may require occasional modifications of requested times.

When service is required prior to 7:00 A.M. or after 6:00 P . M., arrangements must be
made with the Terminal Operator in advance . When loading , unloading , & services are to
begin after 5 p.m., written authorization for overtime to complete the process ( IF required)
must be submitted before the process begins . The charge for services before or after
normal working hours will be at a rate of $60 per person per hour or fraction . thereof, in
addition to all other applicable charges (See Exception).

When service is requested at the TET on Saturdays, Sundays or Holidays
(See Item 185), or when terminal personnel are required to make an extra trip to the
terminal rather than performing continuous service, arrangements must be made in
advance with the Terminal Operator. The charge for this service will be $60 per hour per
person subject to a four (4) hour minimum per person, in addition to all other applicable
charges for service provided.

Authorization for overtime must be received in writing from the party responsible for
paying terminal service charges.

EXCEPTION: No additional charges will be assessed if the motor carrier is at the
TBT and ready for loading before 4:30 P.M., and the delay causing the overtime
is the fault of the Terminal Operator.

ITEM 160

ORDER PLACING

The shipper or beneficial owner will be responsible for providing TBT with the name of
the motor carrier authorized to transport the product, along with product transfer
instructions. Such instructions may be initiated verbally but must be confirmed via
facsimile, written communication, or through electronic means. Neither NS nor the
Terminal Operator will be responsible for any problems concerning the shipment and
performance of terminal services when the Terminal Operator has not received facsimile
confirmation, or electronic communication covering each separate trailer from or to which
Commodity is transferred.
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TARIFF NS 9328-F

RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 165

RAIL CAR ARRIVING AT TERMINAL WITHOUT FULL WRITTEN DESCRIPTION OF
LADING

Any railcar arriving at a TBT without full written description of lading will be held at
shipper's expense awaiting adequate and proper description or further instructions on
disposition of lading. If such written description shows that the commodity is not one
approved for transfer, that railcar will be released to shipper for disposition, subject to all
applicable terminal charges, along with any other charges to which NS might be entitled.

ITEM 185

HOLIDAYS

Wherever in this tariff reference is made to "Holidays" it means the following;
New Years Day Thanksgiving Day
President's Day Thanksgiving Friday
Good Friday Christmas Eve
Memorial Day Christmas Day
Independence Day New Years Eve
Labor Day

(See Note)

NOTE: In the event one of the above Holidays occurs on a Sunday, the following Monday
will be considered as the Holiday for the purpose of this tariff.

ITEM 190

EXPLANATION OF ABBRBAT!ONS

ABBREVIATION EXPLANATION
BOE Bureau of Explosives
CDL Commercial Driver's License
MSDS Material Safety Data Sheet
NS Norfolk Southern Railway Company
NSO National Service Order
PPE Personal Protective Equipment
RER Railway Equipment Register
STB Surface Transportation Board
STCC Standard Transportation Commodity Code
TBT Thoroughbred Bulk Transfer
UFC Uniform Freight Classification Committee, Agent

THE END



AFFIDAVIT OF WILLIAM THOMAS LANDRUM

This day personally appeared before me, William Thomas Landrum, who made oath and

stated that the following facts are true:

My name is William Thomas (Tom) Landrum. I am a National Accounts Manager for

Norfolk Southern Corporation. Norfolk Southern Railway Company is Norfolk Southern

Corporation's railroad operating subsidiary, and when I refer to "Norfolk Southern" in this

affidavit, I am referring to that railroad operating subsidiary.

I manage Norfolk Southern's pricing and marketing strategies for ethanol and sweetener

commodities. I have been asked to submit this affidavit in support of Norfolk Southern's

response to the Surface Transportation Board's November 6, 2008 decision by the Surface

Transportation Board (the "STB" or the "Board") in Finance Docket No. 35157, Petition of the

City of Alexandria, Virginia for Declaratory Order concerning Norfolk Southern's Van Dom

Yard in Alexandria, Virginia (the "Yard") and Norfolk Southern' s ethanol transloading facility

located within the Yard (the "Facility"). I have personal knowledge ofthe materials set forth

herein.

The Board has requested a list of the shippers, not affiliated with RSI, that have used

the Facility since it has opened. The shippers that have used the Facility since it has opened

are:

] Neither RSI nor any of its affiliates is an ethanol

producer, an ethanol receiver, or a broker as it relates to the Facility.



I am aware the David Lawson, in his affidavit, explains the fact that Norfolk Southern

is the sole party entitled to market the movement of ethanol to, and transloading at, the

Facility. In that statement, Mr. Lawson notes that Norfolk Southern is the sole party able to

set and receive a fee for the transloading of ethanol at the Facility, if any fee is separately

assessed for that service. That certainly is true, but generally the transloading service is an

integral part of the transportation service to the Facility, and so a separate fee generally is not

assessed for the ethanol transloading portion of the transportation provided by Norfolk

Southern.

A customer cannot ship ethanol to the Facility without it being transloaded at the

Facility, and ethanol may only be transloaded at the Facility by Norfolk Southern through its

contractor. Indeed, rail transportation of ethanol to Norfolk Southern's Van Dorn Street

Yard would be useless to the rail transportation customer without the provision of the

transloading services, because otherwise there would be no way of getting the ethanol from

the railroad to the blending facility destinations. Therefore, compensation for the

transloading service is generally bundled into the overall cost of the rail transportation and

not separately stated.

There were a few cases in which a quote was made that did not include a specific

reference to the transloading service. I believe that a few cars moved pursuant to one of those

quotes, but after inquiry I have not found that Norfolk Southern assessed a separate charge for

the transloading service. In any event, that quote has been updated, and the transloading

operation is now explicitly within the bundled transportation charge.

Further, there are times that rail transportation services are provided jointly with another

rail carrier, and the other rail carrier is responsible for the assessing and collecting of the



transportation services. In that case, Norfolk Southern will provide its factor for the movement

of the ethanol into, and transloading of ethanol at, the Facility.

Norfolk Southern has transportation contracts and public pricing from various gateways

and production origins. Shippers communicate with Norfolk Southern to take advantage of the

public pricing documents or to negotiate agreements for the transportation to the transloading

facility.

As I have explained above, necessarily bundled within those transportation

arrangements (regardless of whether it is separately identified in a contract or public pricing

document) is any transloading services. Generally, there are no separate fees assessed for the

transloading services provided to customers at the Facility. Unless assessed and collected by

another rail carrier pursuant to a joint line rate as described above , Norfolk Southern

determines , assesses , and collects compensation from shippers for the full rail transportation

package.

Receivers of ethanol either purchase ethanol directly from producers or through

brokers. Receivers can purchase the ethanol either as produced (that is, without

transportation included) or on a delivered basis (that is, with transportation included). In any

event, one of the three categories of companies - producers, brokers or receivers

communicates with Norfolk Southern to negotiate agreements for the transportation of the

ethanol to the Facility. At the Facility, however, the contracts so far generally have been

with the producers.



And further the affiant sayeth not.

[Name]

e foregoing Affidavit was acknowledged before one this d/s-^ day of _. , -

2008 , by `Ji it L.GncJ ra in , an individual known unto me or who has produced

sufficient and appropriate identification.

j , Jaa,^
Notary Public 4 3 3g qj t7/

My Commission expires: 0, Ad

My Registration No.: 33020 7



VERIFIED STATEMENT OF JAMES REINER

My name is James Reiner. I am a trainmaster for Norfolk Southern Railway Company.

My territory includes the Norfolk Southern Van Dorn Yard located in Alexandria, Virginia (the

"Yard") and the ethanol transloading facility located in the Yard (the "Facility"). I have been

asked by Norfolk Southern Railway Company ("NSRC") to submit this affidavit in support of

Norfolk Southern's response to the Surface Transportation Board's November 6, 2008 decision.

I have personal knowledge of the information contained herein.

Arrival of the ethanol ladened rail cars at the Facility is dependent upon several factors

including: (a) when a shipper places the tank car into the national rail system; (b) the rail

operations between the origin of the tank car and the Facility; and (c) space availability at the

Facility.



VERIFICATION

I, James E. Reiner, verify under penalty of perjury that the foregoing is true and

correct. Further, I certify that I am qualified and authorized to file this Verified

Statement.

Novembe° 2008.

E. Reiner



VERIFIED STATEMENT OF KELLEY MINNEHAN

My name is Kelley Minnehan. I am a partner in RSI Logistics, parent company to RSI

Leasing, LLC. RSI Leasing, LLC ("RSI") is a contractor to Norfolk Southern Railway Company

("NSRC") tasked with providing Norfolk Southern with ethanol transloading services at the

Norfolk Southern Van Dorn Yard in Alexandria, Virginia (the "Facility"). I have been asked to

provide this verified statement in support of support of Norfolk Southern's response to the

Surface Transportation Board's November 6, 2008 decision by the Surface Transportation Board

(the "STB" or the "Board") in Finance Docket No. 35157, Petition of the City of Alexandria,

Virginia for Declaratory Order concerning Norfolk Southern's Van Dorn Yard in Alexandria,

Virginia (the "Yard") and Norfolk Southern's ethanol transloading facility located within the

Yard (the "Facility"). I have personal knowledge of the materials set forth herein.

I understand that on July 1, 2008 , Norfolk Southern submitted to the Board a copy of the

contract between RSI and NSRC as it related to the Facility. Neither RSI nor any of its affiliates

has any other agreement with NSRC that relate to the Facility or the transportation of ethanol to

the Facility other than the contract.

Neither RSI nor any party with whom it is affiliated has shipped, or arranged for any

shipment of, ethanol to the Facility. RSI does not invoice for, collect, or receive any fee for any

transloading service provided at the Facility, other than the compensation it receives pursuant to

the contract. RSI does not holds itself out as a rail carrier at the Facility and so would not be in a

position of assessing and collecting from the shipper compensation for the provision of ethanol

transloading services.

There is one charge that, pursuant to the contract, RSI is tasked with collecting for

NSRC, a track occupancy charge ("TOC"). This charge is not a fee for transloading services.



Instead, it is a charge is based on the number of days following delivery of the tank car to the

Facility that the tank car sits before unloading. RSI is required, on behalf ofNSRC, to calculate

and collect the charge, and remit the charge to NSRC. As compensation for keeping track of

cars on which TOCs may become due, and invoicing NSRC customers for TOCs that become

due, RSI is permitted to keep a small percentage of the TOCs collected, and must remit the

remaining amount, by far the most significant percentage , to NSRC. The billing of TOCs is a

rare event. Since the Facility opened, only one customer has been invoiced for TOC charges,

and that customer has not yet paid.

RSI does not own the Facility. RSI does not, and does not have the right to, market the

Facility.

Instead, because RSI has gained a special expertise in performing the physical ethanol

transloading operations at other locations across the country, RSI has been hired by NSRC to

perform the physical ethanol transloading operations for NSRC at the Facility. We have much of

the portable specialized equipment necessary for the transloading process - the pump systems,

the hoses, the connections, the clothing and the office equipment - and pursuant to our

agreement with NSRC we supply that equipment as one element necessary to get done the job

we were hired to perform.

RSI does not have any involvement whatsoever with the delivery of the ethanol to the

tank cars. RSI has no involvement in the movement of the ethanol from the Facility to the

various destination blending facilities other than performance of the operations attendant with the

transloading.

RSI does not have any contract associated with the Facility with any of the trucking

companies that arrive to pick up ethanol, the customers that send ethanol to the Facility, or the

receivers that receive product from the Facility. Neither RSI nor its affiliates has any



contractual, financial, or other relationship with any of the receivers or other bill of lading party.

In fact, there is no relationship - financial or otherwise - with any party other than NSRC as it

relates to any shipments moving through the Facility.

RSI is provided railroad bills of lading and other information to know what inbound

railcars are destined for the Facility and approximately when those railcars will arrive, so that

RSI can prepare to fulfill its transloading obligations.

NSRC is ultimately responsible to control , monitor and supervise the operation of the

Facility. An example ofNSRC's oversight and control of the Facility occurred recently when we

needed to clear brush around the Facility. We contacted NSRC to determine whether NSRC

wanted to clear the brush in-house or whether they wanted to secure a third party contractor to

clear the brush. While T do not know how the matter was handled internally at NSRC, our

contact at NSRC directed that we secure bids to clear the brush. Once we secured the bids, we

turned them over to NSRC to make the ultimate determination with regard to who would clear

the brush. NSRC determined the contractor, and will pay the contractor to clear the brush. This

is just one ofmany examples ofNSRC's oversight of the Facility.



VERIFICATION

I, Kelley Minnehan, verify under penalty of perjury that the foregoing is true and

correct. Further, I certify that I am qualified and authorized to file this Verified

Statement.

Noverbei 2008.

Kelley M' ehan



VERIFIED STATEMENT OF ANTHONY ROSENTHAL

My name is Anthony Rosenthal . I am the facility manager for RSI with regard to the

services we provide to Norfolk Southern at the Norfolk Southern ethanol transloading facility

located in Van Dorn Yard in Alexandria, Virginia (the "Facility"). I have been asked to

submit this affidavit in Support of Norfolk Southern's Response to the November 6, 2008

Decision by the Surface Transportation Board. I have personal knowledge of the information

contained herein

RSI, as Norfolk Southern ' s contractor for the provision of ethanol transloading

services at the Facility, has access to computerized transportation information concerning

anticipated deliveries of tank cars to the Facility. As such, RSI will receive communications

that tell it when to expect tank cars that will have to be transloaded, and the railroad customer

for whom that ethanol will be transloaded. Further, receivers of the ethanol, or their trucking

contractors, will communicate with RSI as to when to expect the arrival of trucks for ethanol.

I know that Kelley Minnehan, in his affidavit, states that RSI does not, and does not

have the right to, market the Facility. That is true. Because we are NSRC's contractor,

though, that does not mean that RSI has no contact whatsoever with the receivers of the

ethanol transloaded at the Facility. RSI performs many of the paperwork functions for NSRC

as an interface between NSRC and the receiver. This only makes sense because RSI is the

contractor on the ground greeting the receiver's truckers as they arrive to receive the

transloading services , and as they leave to move the product to a location designated by the

receiver. The receiver, informed of the pending or actual arrival of tank cars at the Facility,

will send trucks to receive the product. RSI, as an interface with the receiver, often will work

with the receiver or the receiver's trucking contractors to ensure a smooth transloading



process.

Further, the receiver or its trucking company contractor generally will contact RSI to

tell RSI how many trucks it - the receiver - is sending to the Facility for transloading on any

particular business day, and an order number associated with each truck . RSI uses this order

number to ensure that the truck driver arriving at the Facility is on legitimate business. At

the end of the day, RSI will inform the receiver what trucks were transloaded that day. At

the request of receivers, RSI may provide other information concerning the shipments

transloaded on any given day.

On behalf ofNSRC and with instructions RSI receives from the receiver, RSI will

check paperwork from truckers arriving to pick up loads, generate truck bills of lading for the

truckers, and will provide paperwork (including volume information) to the truckers after the

transload . The truck bills of lading will often list the party and the location to whom the truck

is bound, the name of the receiver's trucking company, a description of the product, the

temperature of the product at transloading time, and other required information. RSI does this

on behalf ofNSRC as part of the transloading process.

I note that RSI may also be listed as the party who performed the transloading, often set

forth on the waybill or the truck bill of lading as a "c/o party." A reference to RSI as a "c/o

party" on the waybill or the truck bill of lading may be confusing, because it could be

misrepresented as implying that there exists a relationship between RSI and the trucking

company, the receiver or the shipper as it relates to the commodity moving under that bill of

lading. There is not.

RSI does not have any contract associated with the Facility with any of the trucking



companies that arrive to pick up ethanol, the customers that send ethanol to the Facility, or the

receivers that receiver product from the Facility.

NSRC controls the Facility. Both NSRC and RSI provide RSI employees security

training. RSI often receives requests to visit the Facility. Because it is a NSRC facility, RSI

informs NSRC of these requests , and it is NSRC that consents, conditions, or refuses those

requests . RSI informs NSRC about, and NSRC investigates and reports on, any incident that

may even remotely be referred to as a "spill" or an escape of ethanol at the Facility. RSI

cooperates with this process.

I know that David Lawson speaks to one example of the detail of the Norfolk Southern

control over the transloading operations in his verified statement. He states that one time when

he was on a routine inspection of the Facility, he asked about some basic procedures that were

occurring - in this case whether truck drivers coming into the Facility got out of their trucks, but

left their keys in the truck's ignition. He told me to implement a new procedure requiring all

track drivers remove the keys from the truck's ignition during the transloading process, and we

did so.

I have another example . When cracks developed in a concrete curbing, RSI had to consult

with Norfolk Southern on what was to be done, and by what contractor. Because I was on the

ground at the Facility, I was the point person with the contractor chosen to perform the repairs

(chosen by Norfolk Southern), but the repairs were paid for by Norfolk Southern pursuant to a

contract between Norfolk Southern and the repair contractor.

If the truckers fail to properly placard their trucks for the ethanol, RSI will offer placards.

RSI provides seals to the truck drivers. RSI will seal the transloaded railcar, and record seal

numbers.



VERIFICATION

I, Anthony Rosenthal, verify under penalty of perjury that the foregoing is true

and correct . Further, I certify that I am qualified and authorized to file this Verified

Statement.

Novembe^2008.

Anthony R senthal



Before The
Surface Transportation Board

Finance Docket No. 35157

PETITION OF THE CITY OF ALEXANDRIA, VIRGINIA
FOR DECLARATORY ORDER

LIMITED REPLY OF NORFOLK SOUTHERN RAILWAY COMPANY TO
REPLY OF THE CITY OF ALEXANDRIA TO DECISION SERVED

NOVEMBER 6, 2008

Norfolk Southern Railway Company ("Norfolk Southern") provides this limited

reply to the Reply of the City of Alexandria, Virginia to the Decision that the Surface

Transportation Board ("STB" or the "Board") served November 6, 2008. Norfolk

Southern addresses certain mischaracterizations of evidence and matters raised for the

first time by the City.

A. Mischaracterization of the Evidence.

The City mischaracterizes RSI's role in the construction of the Facility. The City

claims that "NSR consulted with RSI numerous times during construction of the Facility

... to ensure that the infrastructure would support its business plans." City Reply at 5.

The City fails to submit evidence that the goal of the consultation was to support RSI's

"business plans" rather than simply to secure the input of RSI, who has an expertise in

ethanol transloading, to make sure that Norfolk Southern was constructing the Facility

correctly.



The City mischaracterizes Norfolk Southern ' s control over its contractor's

actions, ignoring testimony of RSI that it must consult Norfolk Southern repeatedly over

operations "because of the fact that we're not the ultimate decision-maker." Minnehan at

45-46 (attached hereto ). While Norfolk Southern does not perform the actual

transloading , the record is clear that Norfolk Southern controls the Facility and its

contractor.

The City mischaracterizes the financial responsibility for the transloading. The

City cites a section in the RSI Contract that provides that, if a customer sues Norfolk

Southern for a botched transload, RSI will be responsible for damages. City Reply at 8.

Because Norfolk Southern controls the Facility, it has ultimate responsibility for the

transloading. That is why Norfolk Southern must have an indemnity provision in its

contract with RSI, its contractor . This does not make RSI ultimately financially

responsible for the transloading, it makes RSI ultimately responsible to be competent at

the job Norfolk Southern has hired it to perform on Norfolk Southern ' s behalf.

Moreover, Norfolk Southern pays RSI the exact same per gallon amount for each gallon

RSI transloads , regardless of the compensation that Norfolk Southern is able to negotiate

with the shipper. If Norfolk Southern fails to price the bundled transportation service in a

manner to recover its costs, it is Norfolk Southern that suffers, not RSI.

B. New and Irrelevant Matters.

Much is made by the City as to business relationships and activities elsewhere on

the Norfolk Southern system. See, e.g., City's Reply at 4 ("RSI operates transloading

facilities adjacent to Norfolk Southern rails in Buffalo, NY; Baltimore, MD; Grand



Rapids, MI; Petersburg , VA; and Somerset , KY.") Further, the City raises for the first

time, and asserts as relevant, the motive for the contractual relationship between Norfolk

Southern and RSI. City Reply at 4 ("That NSRC 's role in the Facility is minimal is made

evident at a global level by its frank acknowledgement that the Contract is designed to

take advantage of the federal preemption provisions of the ICCTA.").l

Notwithstanding the fact that the City has mischaracterized the minuscule amount

of evidence it has submitted with regard to these matters, Norfolk Southern asserts that

the contractual relationships between RSI and Norfolk Southern at other locations, and

the motive for choosing one business structure over another at a certain location, is not

relevant to a determination of whether 49 USC 10501(b) applies to the operations at the

Alexandria facility. Indeed , if railroad decision-makers failed to understand , and take

into account, the legal implications (as well as tax, staffing, operational and economic

implications) of proposed business arrangements , they would be derelict. The fact that a

railroad has chosen to proceed in one manner at one location, or taken into account the

legal regimen in which the industry exists as one factor in choosing how to proceed in a

different manner at another location, is not relevant to application of the test of whether

49 U.S.C. 10501(b) applies at the Norfolk Southern ethanol transload facility at

Alexandria, Virginia.

` The City fails to note that the business relationship at Alexandria was the product
of several factors, only one of which was the legal regimen that would govern the
operational, regulatory and commercial aspects of the facility. Further, it cannot
creditably argue that Norfolk Southern should be faulted for entering an arrangement that
gives it complete control over the Facility and, at the same time, argue that Norfolk
Southern has no control over the Facility.

4



C. Core Competency and the Party Performing the Physical Operations.

The bulk of the City's argument is that RSI does the physical transloading, which

is outside ofNSRC' s "core competency." This simply is not relevant to whether a

service provided by a railway company constitutes transportation for the purpose of

applying the provisions of 49 USC 10501(b).

The Board and courts have repeatedly found covered by the provisions of 49 USC

10501(b) services that are other than "moving trains" and that these services may be

performed by persons other than direct employees of the railroad. See, e.g., STB Finance

Docket No . 34444, Town ofMilford, MA - Petition for Declaratory Order, slip op. at 3

(served August 12, 2004) (railroad's "planned transloading activities would fall within

the statutory definition of transportation" but "for transloading activities to qualify for

preemption, they must be offered by a rail carrier (either directly or through its agent)")

(emphasis added). Indeed, the test arising out of the seminal Hi Tech series of cases

specifically provides that transportation services need not be actually performed by rail

carrier employees, and certainly does not anticipate an examination of whether the

service provided is the "core competency" of the particular railroad in question. STB

Finance Docket No. 34192 (Sub-No. 1), Hi Tech Trans, LLC - Petition for Declaratory

Order, slip op. at 5 (served August 14, 2003) ("To come within the preemptive scope of

49 U.S.C. 10501(b), [the] activities [under scrutiny] must be both: ( 1) transportation; and

(2) performed by, or under the auspices of, a rail carrier"). Therefore, the bulk of the

City's Reply - the laundry list of actual activities undertaken by Norfolk Southern's



contractor and the mischaracterization ofNSRC' s oversight of the contractor's activities

- is not relevant to the Board's decision in this proceeding.?

Gary A. Bryant
WILLCOX & SAVAGE, P.C.
One Commercial Place , Suite 1800
Norfolk , Virginia 23510
(757) 628-5500
(757) 628-5566 Facsimile

December 9, 2008

Respectfully submitted,

V. Edwards
'Senior General Attorney
NORFOLK SOUTHERN

CORPORATION
Three Commercial Place
Norfolk , Virginia 23510.2191
(757) 629-2838

Attorneysfor Norfolk Southern
Railway Company

2 The City makes much of RSI's role of matching trucks to available rail cars. Each rail
car, of course, handles the ethanol of a certain shipper. That ethanol is sold by the
producer to a specified receiver. The ethanol is not fungible and to be provided to the
first receiver in the gates, but instead is to be provided to the specified receiver. As RSI
is performing the actual transloading in to the trucks, it only makes sense that RSI handle
the logistics as to which ethanol-filled rail car needs to be spotted in order to put the
correct ethanol into the correct truck. Moreover, the fact that Norfolk Southern has
delegated such on the ground logistics to its contractor does not change the testimony that
Norfolk Southern has control over the Facility and the transloading operation.



Certificate of Service

I hereby certify that on this ninth day of December, 2008,1 have caused to be
served, by U.S. Mail, postage prepaid, or more expeditious means, to the persons listed
below, a copy of this Limited Reply of Norfolk Southern Railway Company to the Reply
of the City of Alexandria to the Decision Served November 6, 2008.

Ignacio B. Pessoa
Christopher P. Spera
Office of the City Attorney
301 King Street
Suite 1300
Alexandria, VA 22314
703-838-4433

Dated: December 9, 2008

Charles A. Spitulnik
W. Eric Pilsk
Allison I. Fultz
Kaplan Kirsch & Rockwell LLP
1001 Connecticut Avenue, N.W.
Suite 905
Washington, D.C. 20036
202-955-5600
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

- - - - - - - - - - - - - - - - - --x
NORFOLK SOUTHERN RAILWAY,

Plaintiff, Case Number
vs. 1:08-CV-618

CITY OF ALEXANDRIA, et al.,
Defendants.

- - - - - - - - - - - - - - - - - -x
CITY OF ALEXANDRIA,

Counterclaim Plaintiff,
vs.

NORFOLK SOUTHERN RAILWAY COMPANY , : Case Number
counterclaim Defendant , . 1:08-CV-618

and
RSI LEASING, INC.,

Third-Party Defendant.
- - - - - - - - - - - - -- _ _ _ -- -- x

CONFIDENTIAL 30(b)(6) DEPOSITION OF RSI LEASING,

INC., THROUGH KELLEY MINNEHAN

Alexandria, Virginia

Wednesday, September 17, 2008

REPORTED BY:

CARMEN SMITH

1 Deposition of KELLEY MINNEHAN, called for

2 examination pursuant to notice of deposition, on

3 Wednesday, September 17, 2008, in Alexandria,

4 Virginia, at the Alexandria City Hall, 301 King
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A Correct.

Q The other piece of compensation that's

mentioned in the contract is just a rate per gallon

of ethanol that's transloaded; is that correct?

A Correct.

Q Do I have that right?

A Correct.

Q How was the volume measured?

A Through meters off the pumps.

Q just -- are they measured on a per-truck

basis or on a daily basis?

A Per truck.

Q And then how is that billed to Norfolk

southern? Is it weekly, daily, monthly?

A To the best of my knowledge, weekly.

Q In terms of daily dealings with Norfolk

southern regarding the van Dorn yard, who is your

primary point of contact?

A Mike Webb.

Q Do you know, does -- and I can ask him

when we talk to him later, but do you know if

Mr. Rosenthal has a primary point of contact?

A originally, I instructed him to run

everything through myself, from the standpoint

Anthony -- Tony Rosenthal was a new employee, so

trying to give him some guidance and let me deal

with the Norfolk southern, because of my experience.

Since then, a lot of items do come up, and
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I have him go correctly to either Andrew Lynch or

Tony Rosenthal.

But on a daily basis, I mean, you'll find

Tony, he has been involved interacting with a number

of Norfolk southern employees on many items. So he

has direct contact, for example, just the other day,

with Hugh Cilley. T mean, he'd had direct contact

with Dave schoendorfer. He's had direct contacts.

And all these contacts are our company

going to the Norfolk southern for advice on how they

want it handled. we are not a decisionmaking.

we're just there to basically, I got to raise my

hand, can I go to the bathroom . That' s how that

facility operates.

Q in terms of the actual transloading

operations --

MR. BRYANT: Just for the record, I think

earlier you said Tony Rosenthal would go to Andrew

Lynch or Tony Rosenthal.

THE WITNESS: Mike Webb.

MR. PILSK: Thank you.

MR. BRYANT: That' s going to be in there.

MR. PILSK: Thank you.

BY MR. PILSK:

Q In terms of the actual daily transloading

operations, do you have an understanding of what

Norfolk Southern's involvement is in the actual

transloading?

46
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A They rely on us on the actual

transloading. That's what we are there for. we're

the contractor that they have hired to do the

transfer of the product from the railcar to the

truck.

Q okay. And does RSZ have any involvement

with the shippers?

A No. The only involvement, and you'll hear

this from Tony, which more on a daily operational

basis, is where -- you know, how many loads, you

know, how many loads are going to go to Springfield

or Fairfax. That would be a scheduler that that's

his job on a daily basis to say what volume goes

where.

Q Okay. Have you had any discussions with

Norfolk southern about the haul permits that the

city has issued?

A Yes. I received copies of those in the

mail within the last 30 days, sent an e-mail to Doug

McNeil, saying why am I getting these. I --

MR. BRYANT: Maybe we'd better be specific

about what haul permits you're talking about,

because there have been some new ones issued. That

may be what he's talking about. I don't know if

that's what you're talking about.

BY MR. PILSK:

Q Well, my general question was generally,

and I think the answer is yes, you've had

Page 38
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Norfolk Southern Corporation
Law Department
Three Commercial Place
Norfolk, Virginia 23510-9241

Writer's Direct Dial Number

Phone (757) 629-2838
Fax (757) 533-4872
E-mail John.Edwards@nscorp.com

Via E-filing

Honorable Anne Quinlan
Acting Secretary
Surface Transportation Board
395 E Street, S.W.
Washington, DC 20423-0001

Re: Petition for Declaratory Order
Finance Docket No. 35157

Dear Ms. Quinlan:

John V. Edwards
Senior General Attorney

December 9, 2008

I attach the following documents for filing in the above-captioned proceeding:

2

cc: Service List

Petition of Norfolk Southern Railway Company for Leave to file a Reply
to a Reply.

Limited Reply of Norfolk Southern Railway Company to Reply of the
City of Alexandria to Decision served November 6, 2008.

Sincere' ,

ohn V. Edwar s

operating Subsidiary: Norfolk Southern Railway Company
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Finance Docket No. 35157

PETITION OF THE CITY OF ALEXANDRIA, VIRGINIA
FOR DECLARATORY ORDER

PETITION OF NORFOLK SOUTHERN RAILWAY COMPANY
FOR LEAVE TO FILE A REPLY TO A REPLY

Gary A. Bryant John V. Edwards
WILLCOX & SAVAGE, P.C. Senior General Attorney
One Commercial Place, Suite 1800 NORFOLK SOUTHERN
Norfolk, Virginia 23510 CORPORATION
(757) 628-5500 Three Commercial Place
(757) 628-5566 Facsimile Norfolk, Virginia 23510-2191

(757) 629-2838

Attorneys for Norfolk Southern
Railway Company

December 9, 2008



Before The
Surface Transportation Board

Finance Docket No. 35157

PETITION OF THE CITY OF ALEXANDRIA, VIRGINIA
FOR DECLARATORY ORDER

PETITION OF NORFOLK SOUTHERN RAILWAY COMPANY
FOR LEAVE TO FILE A REPLY TO A REPLY

Norfolk Southern Railway Company hereby petitions the Surface Transportation

Board (the "STB" or the "Board") for leave to file a brief reply to the Reply filed by the

City of Alexandria (the "City"). Permitting Norfolk Southern to submit a reply will not

prejudice any party for two reasons : (1) the City, in an agreement with Norfolk Southern,

agreed to the submission of a reply, as set forth further below, and (2) Norfolk Southern's

reply is limited to correction of omissions and mischaracterizations of the record and

those raised for the first time in the City's December 8, 2008 reply, some of which are

not properly before the Board. Norfolk Southern has consulted with counsel to the City,

who has consented to the submission of the reply.

Allowing Norfolk Southern to reply will assist the Board in concluding this

proceeding by correcting the record as to these new and mischaracterized matters, and by

clarifying the issues that should be properly before the Board. See STB Finance Docket

No. 35157, Petition ofthe City ofAlexandria for Declaratory Order (served November 6,

2008), slip op. at 2 (granting the City' s petition for leave to file a reply to a reply).



Pursuant to an agreement (the "Discovery Agreement," attached as Exhibit A),

Norfolk Southern consented to the City' s limited use of certain discovery from a pending

court proceeding, but that Norfolk Southern's consent "is conditioned upon the City's

agreement that NSRC will have the opportunity to address any additional information

included in the City's response." Discovery Agreement at 2. Further, Norfolk Southern's

consent was granted "but only to the extent that the discovery is directly responsive to

one of four enunciated items listed in the Board's November 6, 2008 decision "and

provided further that the discovery is used in a manner directly responsive to the items in

the STB's decision."' Id. (emphasis in the original).

Norfolk Southern seeks to submit a brief reply to address additional information

included in the City's response (such as information on other Norfolk Southern facilities,

motivations for entering into the particular business model involved in the Alexandria

facility) as well as other new items not directly relevant to one of the four enumerated

items in the Board's November 6, 2008 decision.

Norfolk Southern submits that the City has attempted to expand the issues beyond

those raised by the STB insofar as it, among other things, discusses other Norfolk

Southern facilities, the motivation for progressing under one business model versus

another business model, and what constitutes a "core competency" of Norfolk Southern.

' In its motion for a protective order, the City characterizes the Discovery
Agreement loosely as: "The parties have agreed that information disclosed in the course
of discovery in that proceeding may be used in the instant proceedings before the Board,
so long as the information is relevant to the inquiries posed in the November 6 Decision
in this proceeding."



For the foregoing reasons, Norfolk Southern respectfully requests leave to file the

attached Reply to a Reply.

Gary A. Bryant
WILLCOX & SAVAGE, P.C.
One Commercial Place , Suite 1800
Norfolk, Virginia 23510
(757) 628-5500
(757) 628-5566 Facsimile

December 9, 2008

Respectfully submitted,

ro V. Edwards
2enior General Attorney
NORFOLK SOUTHERN

CORPORATION
Three Commercial Place
Norfolk, Virginia 23510-2191
(757) 629-2838

Attorneysfor Norfolk Southern
Railway Company
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Certificate of Service

I hereby certify that on this ninth day of December, 2008, I have caused to
be served, by U.S. Mail, postage prepaid, or more expeditious means, to the
persons listed below, a copy of the Petition of Norfolk Southern Railway
Company for Leave to File a Reply to a Reply.

Ignacio B . Pessoa
Christopher P. Spera
Office of the City Attorney
301 King Street
Suite 1300
Alexandria, VA 22314
703-838-4433

Dated: December 9, 2008

Charles A. Spitulnik
W. Eric Pilsk
Allison I. Fultz
Kaplan Kirsch & Rockwell LLP
1001 Connecticut Avenue, N.W.
Suite 905
Washington, D.C. 20036
202-955.5600
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S I N C E 1895

Gary A Bryant

(757) 628-5520

gbryant@wilsav.com

ATTORNEYS AT LAW

65848.027

November 13, 2008

W. Eric Pilsk, Esquire
Kaplan Kirsch & Rockwell LLP
1001 Connecticut Ave., NW, Ste. 905
Washington, D.C. 20036

Charles A. Spitulnik, Esquire
Kaplan Kirsch & Rockwell, LLP
1001 Connecticut Ave., NW, Ste. 905
Washington, D.C. 20036

Re: Norfolk Southern Railway Company, et al v. City of Alexandria, et al.
Case No. 1:08cv618

Gentlemen:

The purpose of this letter is to set forth our agreement with regard to the limited use of
certain discovery from the above-referenced matter in the City's Petition for Declaratory Order
(Docket No. 35157) now pending before the Surface Transportation Board ("STB").

The STB' s November 6th decision specifically denies the City's request for discovery,
and instead directs NSRC to submit narrative answers in the form of verified statements, with
necessary exhibits, to the following four items:

1 Answers to the following questions: With whom do shippers communicate to
arrange transloading at the facilities? Who schedules the transloading, and
who collects the fees for the transloading? What is the extent of the
involvement ofRSI and its affiliates in the ownership and construction of the
Facility, delivery of the ethanol to the tank cars, the unloading activities that
take place at the Facility, and redelivery of the ethanol to blending facilities?
What specific measures does NS take to control, monitor, and supervise the
operation of the Facility?

2. A copy of any additional agreements NS has with RSI or any RSI affiliate
that relate to the Facility or the transportation of ethanol to the Facility.

1-846150.1
Reply to Norfolk Office

ONE COMMERCIAL PLACE SUITE 1600 NORFOLK , VIRGINIA 2351 0 757.626 . 5500 FACSIMILE 7$7.628.5566

222 CENTRAL PARK AVENUE SUITE 1500 VIRGINIA BEACH , VIRGINIA 23462 757 . 626,5500 FACSIMILE 757,629.5659

WWW.WILLCOXAN OSAVAGE. CON

Nov _,4-608



Willcox & Savage

W. Eric Pilsk, Esquire
Charles A. Spitulnik, Esquire
November 13, 2008
Page 2

3. A copy of Tariff 9238-E and any successor tariff.

4. A list of the shippers , not affiliated with RSI, that have used the Facility
since it has opened.

In compliance with the STB's decision, NSRC intends to provide the narrative answers as
directed. You have requested that NSRC consent to allow the City to use discovery from the
above-referenced matter in its response to NSRC's submission. As the STB has stated
specifically the items to be addressed, NSRC will consent to the City's use of discovery from the
above-referenced matter, but only to the extent that the discovery is directly responsive to one of
the above-referenced items specifically listed in the STB's decision and used in a manner
directly responsive to the items in the STB's decision.

NSRC's consent is conditioned upon the City's agreement that NSRC will have the
opportunity to address any additional information included in the City's response.

NSRC's primary concern is that the parties not expand the issues by using any discovery
beyond the specific issues raised by the STB. Accordingly, the City may not submit discovery
not directly responsive to the four items included in the STB's decision.

To the extent that the City concludes that its response will include confidential
information, NSRC and the City will take the necessary steps to protect the confidentiality of
such information, including the entry of an appropriate protective order and/or compliance with
the procedures set forth in 49 C.F.R. 1104.14 to segregate confidential materials.

If I have accurately set forth the terms of our understanding, please sign and return the
duplicate original included herewith. ,

GAB:ceb
Enclosure
cc: John Edwards, Esquire

Counsel for the CitV 4bf Alexandria

1-846150.1


