UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA, VIRGINIA

. FILED

2008 JU 1b A 8 39
CLERK US DiSTRICT COURT

‘4

444 /ﬁ
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NORFOLK SOUTHERN
RAILWAY COMPANY,

Plaintiff,
V. Case No. / \
CITY OF ALEXANDRIA,

a municipal corporation organized under the
laws of the Commonwealth of Virginia,

Serve: William D. Euille, Mayor
301 King Street, Room 2300
Alexandria, Virginia 22314

Serve: Ignacio Pessoa, City Attorney
301 King Street, Room 1300
Alexandria, Virginia 22314
and

RICHARD BAIER, in his official capacity as
Director of Transportation and Environmental
Services for the City of Alexandria,
Serve: Richard Baier
301 King Street
Alexandria, Virginia 22314

Defendants.

COMPLAINT

NOW COMES the Plaintiff, Norfolk Southern Railway Company (“NSRC”), by counsel,

and pursuant to the Federal Rules of Civil Procedure, and states as its Complaint against

Defendants, the City of Alexandria, Virginia (“Alexandria”) and Richard Baier, in his official
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capacity as Director of Transportation and Environmental Services for Alexandria (“Baier”)
(collectively “Defendants”), as follows:

SUMMARY OF COMPLAINT

1. In this Complaint, NSRC challenges the City of Alexandria’s application of
municipal ordinance Section 5-2-27 (“City Ordinance”), both as it existed prior to amendment
on June 14, 2008 (“Original City Ordinance™), and as it exists after the amendment
(“Amended City Ordinance”), as applied to NSRC’s Van Dorn Street railroad facility (the
“Facility”) and cargo tank trucks (hereinafter “trucks”) entering the Facility and transporting
ethanol from the Facility.

2. The Original City Ordinance required a haul permit for motor vehicles hauling
“wastes materials of any type, building or construction supplies, materials or equipment of any
type, or dirt, debris or fill of any type.” The Original City Ordinance makes it a class two
misdemeanor crime for any person, “as the owner of any land . . . to or from which such
materials, supplies or equipment are hauled, or the agent thereof having possession or control of
such property as employee, ... contractor or otherwise,” to assist in a violation of the Original
City Ordinance.

3. On June 3, 2008, the City of Alexandria (“Alexandria”) unilaterally issued to
NSRC a permit pursuant to the Original City Ordinance which, inter alia, restricts the use of the
Facility and the days and hours of operation for the Facility by limiting the number of trucks that
can access the Facility in any given day to twenty trucks and restricting the hours of operation for
said access. Alexandria has also used the permit to designate the route by which these limited

number of trucks may access the Facility.



4. On June 4, 2008, NSRC advised Alexandria, inter alia, that the Original City
Ordinance did not apply on its face, and that, as applied to the Facility and trucks accessing the
Facility, the Ordinance was preempted by federal law.

5. On June 10, 2008, the Alexandria City Council introduced and reported for first
reading of an ordinance introduced for the purpose of amending the Original City Ordinance. At
that time, the proposed ordinance was scheduled for public hearing four days later, on Saturday
afternoon, June 14, 2008. The proposed ordinance was scheduled for a second, and final reading
to take place immediately after the public hearing.

6. On June 14, 2008, the Alexandria City Council held a public hearing on the
proposed ordinance. Following that public hearing, the City Council adopted the proposed
ordinance, thereby amending the City Ordinance.

7. The Amended City Ordinance requires a haul permit for motor vehicles hauling
“waste materials, building or construction supplies of any type, bulk materials or commodities of
any type, heavy vehicles or equipment of any type not licensed for street use, or dirt, debris or fill
of any type,” provided the movements are not to or from a retail facility and do occur five (5) or
fewer times per month to any particular site. Thus, the Amended City Ordinance requires a haul
permit for motor vehicles serving a bulk transload facility (of any commodity), when (a) the
commodity is moved to or from a non-retail establishment (so, either to a wholesaler or a
manufacturing facility) and (b) the movement to the non-retail establishment takes place more
than five (5) times per month.

8. Like the Original City Ordinance, the Amended City Ordinance also makes it a
class two misdemeanor crime for any person, “as the owner of any land . . . to or from which

such materials, supplies or equipment are hauled, or the agent thereof having possession or
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control of such property as employee, ... contractor or otherwise,” to assist in a violation of the
Amended City Ordinance.

9. NSRC alleges that Alexandria’s attempts to apply the City Ordinance, in either its
original or amended form, must fail for the following reasons:

a. The City Ordinance, in either its original or amended form, on its face
does not apply to the Facility, and the Original City Ordinance does not apply to trucks
accessing the Facility;

b. the City Ordinance, in either its original or amended form, as applied to
the Facility, is void for vagueness and denies NSRC due process of law under the Fourteenth
Amendment to the United States Constitution; and

C. the City Ordinance, in either its original or amended form, as applied to
the Facility and the trucks accessing the Facility, is preempted under 49 U.S.C. §20106(a) - the
preemptive provision of the Federal Railroad Safety Act (“FRSA”); 49 U.S.C. §10501 - the
preemptive provision of the Interstate Commerce Commission Termination Act (“ICCTA”); and
49 U.S.C. §5125 - the preemptive provision of the Hazardous Materials Transportation Act
(“HMTA”).

JURISDICTION AND VENUE

10.  Jurisdiction is conferred upon this court by 28 U.S.C.A. §1331 providing that
district courts shall have original jurisdiction of all civil actions arising under the Constitution,
laws, or treaties of the United States; 28 U.S.C. §1337 providing that district courts shall have
original jurisdiction over all civil actions arising under any act of Congress regulating
commerce and 28 U.S.C. §2202 authorizing this Court to issue a Declaratory Judgment in this

matter. Specifically, this action arises under the Federal Railroad Safety Act, 49 U.S.C.
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§§20101 - 20155; the Interstate Commerce Commission Termination Act, 49 U.S.C. §§10101
- 11908; the Hazardous Materials Transportation Act, 49 U.S. §§5101 - 5127; Article VI, cl.
2 of the United States Constitution (“Supremacy Clause”), and the Fourteenth Amendment to
the United States Constitution prohibiting a municipal entity from enforcing an ordinance
against any person without due process of law.

11.  Venue is conferred upon this court by 28 U.S.C.A. §1391(b) and (c) because
defendants are residents of this judicial district and the events giving rise to NSRC’s claims
occurred in this judicial district.

THE PARTIES

12.  NSRC is a Virginia corporation with its principal office and place of business in
Norfolk, Virginia.

13.  NSRC is a “rail carrier,” as defined in the ICCTA (49 U.S.C. §10102(5)),
engaged in interstate commerce subject to the jurisdiction of the Surface Transportation Board
(“STB”); a “railroad carrier,” as defined in 49 U.S.C. §20102 of the FRSA, subject to
regulation by the Secretary of Transportation acting through the Federal Railroad
Administration under the FRSA and the Pipeline and Hazardous Materials Safety
Administration (“PHMSA”) under the HMTA.

14.  Alexandria is a municipality organized and existing pursuant to Title 15.2 of the
Code of Virginia.

15. Richard Baier is the Director of the Department of Transportation and

Environmental Services for Alexandria.




THE FACTS

16. NSRC operates an interstate railroad system with trains originating,
terminating, traversing and/or interchanging traffic with other rail carriers and/or
transportation modes in 22 states, including the Commonwealth of Virginia, and the District of
Columbia. NSRC and its predecessor companies have had railroad facilities within the city of
Alexandria for over a century. NSRC’s railroad facilities within Alexandria are integral to its
interstate rail network, providing facilities that move rail traffic interchanged with other rail
carriers at interchange points on NSRC’s railroad system, originating on NSRC’s lines or
transloaded or terminating on NSRC’s railroad system, including NSRC'’s rail lines in the
Commonwealth of Virginia and the city of Alexandria.

17. NSRC owns and operates one railroad yard named Van Dorn Yard (the
“Yard”), located in Alexandria. As with many of NSRC’s rail yards, this Yard serves several
important rail transportation purposes. At this Yard, ‘NSRC receives rail cars for local
delivery; for transfer to other NSRC trains departing the Yard either for delivery to customers
along NSRC'’s railroad lines or interchange with other rail carriers; and for transfer from rail
tank cars to motor carriers for delivery to the ultimate consignees through the railroad
transloading activities. In the past, the Yard has served for the transfer of intermodal
containers filled with a variety of commodities to trucks, which trucks often travel to and from
nonretail facilities. At its peak, this truck traffic was at a rate of more than 100 trucks per
week, far greater than the five trucks per month allowed under the ordinance, and even greater
than the 20 trucks per day allowed under the permit.

18.  Inaddition, at this Yard NSRC operates approximately two transfer trains daily,

four local switcher train movements five days per week and an additional four to five trains
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monthly within and/or through Alexandria. The movements of rail cars within the Yard and
switch service to the Facility are performed by NSRC employees. The Yard is a railroad
facility that operates 24 hours per day, 365 days per year.

19.  Encompassed within the Yard is a separate area that is segregated by physical
barriers — berms, spill containment and fences - that is used for the transloading of ethanol,
referred to herein as the “Facility.” At present, one train daily enters the Yard transporting
rail tank cars loaded with ethanol which is being shipped from various locations in the Mid-
Western and Western United States. The loaded ethanol tank cars are placed at the Facility by
a train switch crew Monday through Friday on the specially designed and built twenty-car
‘unloading track located within a bermed spill containment area. The ethanol in the tank cars is
subsequently transloaded from the rail cars to empty trucks by NSRC’s contractor. = Another
train switch crew on Monday through Friday pulls the “residue” tank cars after they have been
unloaded so these tank cars can be returned to their origins (the various ethanol production
facilities in the Mid-Western and Western United States) or otherwise are used in the interstate
rail transportation system. All train crews consist of employees of NSRC.

20.  As is typical of railroad facilities, the Facility is capable of operations twenty-
four hours per day. Due to the integrated nature of the interstate rail operations that results in
rail cars arriving at the Yard, and due to the varied rail operations that occur at the Yard, rail
cars generally are delivered from other parts of the Yard, and pulled from the Facility to other
parts of the Yard, at night (5 pm to 5 am). Transloading operations generally are conducted
from 7 am to 6 pm, but the Facility is able to operate around the clock.

21.  The ethanol arrives at the Facility in railroad tank cars that hold approximately

29,000 gallons each. The Facility can hold up to 20 rail tank cars on the specially designed
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unloading track. Additional loaded tank cars can also be stored incidental to transportation
inside the fenced Facility. Currently up to three rail cars can be transloaded to trucks at a
time. The transloading operation itself is performed by a contractor acting by and on behalf of
NSRC. NSRC is transloading ethanol into approximately 24 trucks per day. This number,
however, can go up or down on a daily basis, depending upon interstate rail operations, the
number of ethanol rail tank cars in the transportation system, and ethanol customer demands.

22.  FEthanol is a clean-burning, high-octane motor fuel that is produced from
renewable sources. At its most basic, ethanol is grain alcohol, produced from crops such as
corn, and is classified and regulated as a hazardous material by the U.S. Department of
Transportation at 49 C.F.R. § 172.101. Pure ethanol is not generally used as a motor fuel;
instead, ethanol generally is combined with unleaded gasoline at blending facilities with a
resulting mixture to be provided to local gasoline filling stations for use in commercial and
private vehicles.

23. When empty trucks arrive for transloading at the Facility, the trucks are queued
within the Facility or inside the railroad yard (notably not on any city street). After the
ethanol has been transloaded into the trucks, the ethanol is then transported in the trucks to
various gasoline blending facilities located elsewhere in the Commonwealth of Virginia.
Customer use of the transportation and transloading services offered by NSRC at the Facility
is increasing.

24.  City Ordinance 5-2-27 as it existed prior to amendment on June 14, 2008 (the
Original City Ordinance) prohibited the transportation of “waste materials, building or
construction supplies, materials or equipment of any type, or dirt, debris or fill of any type”

within Alexandria without securing from Alexandria a permit for such haulage. The Original
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City Ordinance also made it a class two misdemeanor crime for any person, “as the owner of
any land . . . to or from which such materials, supplies or equipment are hauled, or the agent
thereof having possession or control of such property as employee, ... contractor or
otherwise,” to assist in a violation of the Original City Ordinance. A copy of the Original
City Ordinance is attached to this Complaint as Exhibit A.

25.  On or about April 25, 2008 Alexandria notified NSRC that NSRC was required
to secure a haulage permit pursuant to the Original City Ordinance before trucks could access
the Facility. NSRC responded that, because it was not transporting any materials specifically
covered by the Original City Ordinance - in that the Original City Ordinance did not cover the
transportation of ethanol - the Original City Ordinance did not apply, and that NSRC was not
seeking for or asking for a hauler permit. Notwithstanding its contention that the Original
City Ordinance did not apply, in an effort to cooperate with Alexandria, NSRC nonetheless
supplied Alexandria with the type of information requested so Alexandria would be fully
informed of how NSRC expected the Facility would be operated at this time.

26.  On May 27, 2008, the City Council for Alexandria held a public hearing at
which the Facility was discussed. At that City Council hearing, the Mayor, the Vice Mayor
and several members of the City Council threatened to close down the Facility. At that same
City Council hearing, the City Attorney informed the City Council that he would draft an
amendment to the then-existing Section 5-2-27 (the Original City Ordinance) to make it clear
that Alexandria had jurisdiction to regulate the Facility and truck traffic to and from the
Facility as a means of fulfilling the City Council’s intent to shut down the Facility. The
minutes from the City Council meeting report that the Mayor said “The City would do

everything it could do get Norfolk Southern to cease operations, shut it down and get them out
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of the City.”

217. On June 3, 2008, prior to any amendment to the City Ordinance, Alexandria
unilaterally issued a one month temporary “T&ES Permit” to NSRC purporting to grant
NSRC authority to haul ethanol from the Facility to various locations via Interstate 95. That
permit, which again NSRC did not request, purports to place several limits on the operation of
the Facility. Specifically, the permit purports to limit truck access to and from the Facility
both in number and in time (limiting access to the Facility to twenty trucks per day and only
between 7 am and 7 pm, Monday through Friday). The permit also specifies routing for
trucks entering or departing from the Facility. By its terms, the permit is valid for just one
month, from June 4, 2008 through July 3, 2008, and may be revoked by Alexandria at any
time. A copy of the permit is attached to this Complaint as Exhibit B.

28. By letter dated June 4, 2008, NSRC again advised that the City did not have the
authority to impose the conditions included in the permit, and that the City was precluded
from engaging in this type of regulation by the Interstate Commerce Commission Termination
Act, the Federal Railroad Safety Act and the Hazardous Material Transportation Act. A copy
of the letter is attached to this Complaint as Exhibit C.

29. On June 6, 2008, in response to a request from Alexandria’s vice-mayor, NSRC
provided a timeline of events and communications between NSRC and Alexandria officials as
it related to the development of the Facility to address any suggestion that NSRC did not
communicate with the City regarding the Facility. A copy of the letter and all attachments
thereto is attached to this Complaint as Exhibit D.

30.  The City Ordinance was amended on June 14, 2008. As amended, the City

Ordinance prohibits the transportation of “waste materials, building or construction supplies of

-10-




any type, bulk materials or commodities of any type, heavy vehicles or equipment of any type
not licensed for street use, or dirt, debris or fill of any type” within Alexandria, unless the
covered materials are transported to or from a retail merchant and the involvement movements
are less than five times a month for any specific site, without securing from Alexandria a
permit for such haulage. A copy of the Amended City Ordinance is attached to this Complaint
as Exhibit E.

31.  Like the original City Ordinance, the Amended City Ordinance makes it a class
two misdemeanor crime for any person, “as the owner of any land . . . to or from which such
materials, supplies or equipment are hauled, or the agent thereof having possession or control
of such property as employee, ... contractor or otherwise,” to assist in a violation of the
Amended City Ordinance.

32.  On information and belief, the permit requirements as applied by Defendants
have not been developed in accordance with the federal standards on highway routing of
hazardous materials transportation, under 49 U.S.C. 5125(c) and 5112(b) as implemented by
the U.S. Department of Transportation in 49 CFR Part 397, Subpart C.

33. Enforcement of the City Ordinance, in either its original or amended form,
would result in irreparable harm to NSRC, as access to NSRC’s Facility and other areas of the
Yard would materially and adversely affect NSRC’s interstate rail operations, the ethanol rail
traffic that is currently transloaded, and other products and materials that NSRC, as a rail
common carrier in interstate commerce moves, as follows:

a. The restrictions on the number of trucks that could access the Facility
and other areas of the Yard would impact the number of tank cars and other rail cars that

could be transloaded, notwithstanding the number of tank cars and other rail cars in the
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interstate rail system bound for this Facility and other areas of the Yard, potentially creating
congestion at the Yard, and a shortage of ethanol tank cars or other cars for shippers
throughout the NSRC rail system;

b. The restrictions on the time in which the Facility and other areas of the
Yard could operate could both limit the number of rail cars that could be processed at the
Facility and other areas of the Yard with the same material and adverse result as the
restrictions on the number of trucks that could access the Facility and other areas of the Yard;
and

C. The flow of rail cars through the systém would be interrupted, with rail
cars that should be moving back to ethanol processing facilities for further loading instead
being kept in-transit storage waiting for a transloading time at the Facility or other areas of the
Yard.

34.  Enforcement of the City Ordinance in either its original or amended form would
result in irreparable harm to NSRC, as extended in-transit storage of the loaded ethanol cars is
directly contrary to the U. S. Department of Transportation’s requirement to expedite
hazardous material shipments (including ethanol, a DOT regulated hazardous material under
49 C.EF.R. §172.101) per 49 CFR §§174.14 and 174.16.

35. In both its original and amended form, the City Ordinance includes the
purported authority to withhold or revoke the permit, and the implied authority to prevent
operation of the Facility and other areas of the Yard, and to prevent trucks from entering or
leaving the Facility and other areas of the Yard, and thus constitutes an implied authority to

shut the Facility and other areas of the Yard down, the ultimate in regulatory control.
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36.  Threat of criminal prosecution contained in the City Ordinance would have the
likely result of making contractors and employees reluctant to perform work for NSRC at the
Facility and other areas of the Yard, severely limiting, if not making impossible, NSRC’s
fulfillment of its Federal common carrier rail obligations.

37. NSRC has no adequate remedy at law. Unless the injunctive relief requested
herein is granted, NSRC, its employees and contractors will suffer irreparable injury, loss and
damage, as described in paragraphs 33 through 36 of this Complaint.

FIRST CLAIM FOR RELIEF - ORIGINAL ORDINANCE INAPPLICABLE

38.  For its first claim for relief, NSRC incorporates the averments contained in
paragraphs 1 through 37 as if fully rewritten herein.

39.  On June 3, 2008, Alexandria unilaterally issued a one month temporary permit
to NSRC limiting ethanol transloading at the Facility and imposing specific routes for trucks
entering and departing the Facility pursuant to the City Ordinance, Section 5-2-27.

40.  When the permit was issued, Section 5-2-27(a) of the City Ordinance read, in
pertinent part, as follows:

Hauling waste material of any type, building or construction supplies,
materials or equipment of any type, or dirt, debris or fill of any type is
prohibited on all streets within the city, except pursuant to a permit
issued under subsection (b) of this section, or pursuant to an
exemption under subsection (e) of this section.

41. When the permit was issued, Section 5-2-27(d) of the City Ordinance read, in

pertinent part, as follows:

Any person who, as the owner of any land, building or structure to or
from which such materials or equipment are hauled, or the agent
thereof having possession or control of such property as employee,
lessee, tenant, architect, builder, contractor or otherwise, commits,
permits, directs, assists in or attempts any violation of this section
shall be guilty of a class two misdemeanor.
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42.  Original City Ordinance Section 5-2-27(a) imposed a permit requirement for
hauling (1) waste material, (2) building or construction supplies, material or equipment, and
(3) dirt, debris or fill.

43.  Original City Ordinance Section 5-2-27 on its face has no application to
NSRC’s Yard, NSRC’s Facility or the trucks accessing the Facility because the trucks
accessing the Faéility transport ethanol, and not “waste materials of any type, building or
construction supplies, materials or equipment of any type, or dirt, debris or fill of any
type... .”

44.  On information and belief, notwithstanding the fact that NSRC rejected the
permit issued by Alexandria pursuant to the Original City Ordinance, and notwithstanding the
fact that the Original City Ordinance has now been amended, Alexandria considers the permit
purportedly issued to NSRC pursuant to the Original City Ordinance to have continued
effectiveness and applicability.

SECOND CLAIM FOR RELIEF - FOURTEENTH AMENDMENT

45, For its second claim for relief, NSRC incorporates the averments contained in
paragraphs 1 through 44 as if fully rewritten herein.

46.  Section 5-2-27(d) of the Original City Ordinance applies Section 5-2-27(a) of
the City Ordinance to the owner of land, building or structures to or from which such material
or equipment are hauled, making it a class two misdemeanor to violate or assist in the
violation of this section.

47.  As construed by Alexandria through the issuance of the permit and otherwise,

the Original City Ordinance 5-2-27 is so vague that it could be selectively construed and
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enforced without fair warning so as to deprive NSRC of due process as guaranteed by the
Fourteenth Amendment of the United States Constitution.

48.  Alexandria’s application of 5-2-27 of the Original City Ordinance to NSRC,
NSRC’s Facility or the trucks accessing the Facility renders the Original City Ordinance void
for vagueness and denies NSRC due process of law as required by the Fourteenth Amendment
to the United States Constitution, as no reasonable construction of the ordinance could result
in its application to NSRC or NSRC’s Facility.

THIRD CLAIM FOR RELIEF - FEDERAL RAIL SAFETY ACT PREEMPTION

49.  For its third claim for relief, NSRC incorporates the averments contained in
paragraphs 1 through 48 as if fully rewritten herein.

50.  Under FRSA, rules, regulations, orders and standards relating to all areas of
railroad safety, including railroad security, must be nationally uniform to the extent practical.
49 U.S.C. §20106(a). A copy of the code provision is attached to this Complaint as Exhibit
F.

51.  Authority to prescribe rules, regulations, orders and standards for all areas of
railroad safety and railroad security is vested in the Secretary of Transportation pursuant to 49
U.S.C. §20103 of FRSA.

52.  Pursuant to 49 U.S.C. §20106(a) , until the Secretary has adopted a regulation
or order relating to a subject matter of an area of railroad safety or security, a State is
authorized to adopt and enforce a law or regulation relating to the same subject matter.
However, once either the Secretary of Transportation or the Secretary of Homeland Security
has adopted a regulation or order covering a subject matter relating to an area of railroad

safety or security, only a state may adopt or continue in force any law or regulation covering
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the same subject matter and then only if a state can meet the three-prong test that the state
requirement is necessary to reduce or eliminate any local safety hazard (and thus is not state-
wide in nature), is not incompatible with the federal regulation and does not create an undue
burden on interstate commerce. 49 U.S.C. § 20106(a). The three-prong test could not be met
here even by a state. Moreover, states are proscribed from delegating their authority to
regulate a subject matter relating to railroad safety under Section 20106(a) to municipalities.

53.  Regulation of the transloading of rail tank cars containing hazardous materials,
such as ethanol, relates to railroad safety. The Secretary of Transportation, acting through
PHMSA, has regulated rail tank car to tanker truck transloading activities in 49 CFR §§
171.1, 171.8 and 174.67 as part of “transportation” as that term is defined in HMTA. Also
see 70 Federal Register 20018 at 20020 - 20021 (April 15, 2005).

54, The Secretary of Transportation also has issued regulations at 49 C.F.R. §§
174.14 and 174.16 requiring that transloading and delivery hazardous material, such as
ethanol, from a rail yard, not be delayed.

55.  Unlike state regulation, municipal regulation of a subject matter relating to
railroad safety is wholly preempted under 49 U.S.C. §20106(a) even if the subject matter has
not been regulated by the Secretary of Transportation, regardless of the circumstances.

56.  The City Ordinance in either its original or amended form, as applied to the
Facility and the transloading activities taking place at the Facility, in effect regulates the use
and operation of the Facility and will result in delaying transport and transloading of ethanol, a

2

subject matter that “relates to railroad safety,” and, therefore, is preempted by 49 U.S.C.

§20106(a).
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FOURTH CLAIM FOR RELIEF - ICCTA PREEMPTION AS APPLIED
' TO THE AMENDED CITY ORDINANCE

57. For its fourth claim for relief, NSRC incorporates the averments contained in
paragraph 1 through 56 as if fully rewritten herein.

58. Pursuant to 49 U.S.C. §10501(b) of ICCTA, the jurisdiction of the Surface
Transportation] Board over (1) transportation by rail carriers and (2) the operation of their
facilities “is exclusive.” Preemption as defined in 49 U.S.C. §10501(b) generally is referred
to as “ICCTA Preemption.” Railroad transloading facilities, when operated by or on behalf of
the rail carrier, constitute a rail facility covered by ICCTA. A copy of the code provision is
attached to this Complaint as Exhibit G.

59.  Application of the City Ordinance in either its original or amended form to the
Facility and its operations, including the implied right to withhold the right of the Facility to
operate, and the implied right to withhold the right of NSRC to operate other bulk transloéd
operations at the Yard, and the right to prevent trucks from accessing the Facility or other
bulk transload facilities at the Yard, and indirectly limiting the number of tank cars and other
bulk material rail cars that can enter the Facility and other areas of the Yard constitutes an
impermissible regulation of “rail transportation” by Alexandria and is preempted under
ICCTA.

FIFTH CLAIM FOR RELIEF - HMTA PREEMPTION AS APPLIED
TO THE AMENDED CITY ORDINANCE

60.  For its fifth claim for relief, NSRC incorporates the averments contained in
paragraph 1 through 59 as if fully rewritten herein.
61.  The Facility meets the definition of a “transloading facility” under 49 CFR

171.1 and 171.8 and is within the definition of “transportation functions” regulated in detail
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by the Secretary of Transportation under the HMTA, 49 U.S.C. Section 5103. The concept of
preemption established in 49 U.S.C. 5125 applies to actions of states, political subdivisions of
a state, such as the city of Alexandria, and Indian tribes. A copy of the code provision is
attached to this Complaint as Exhibit H.

62.  Numerous decisions by the Secretary of Transportation under Section 5125(d)
and the courts have established that permit requirements and detailed conditions of permits
such as the number of loads authorized, cannot be used to delay or impede the flow of
otherwise lawful transportation of hazardous materials. These restrictions are deemed
obstacles to the accomplishment of the objectives of Congress in establishing a national
hazardous materials regulatory system, and often are in conflict with specific DOT regulations
applicable to rail and highway carriers.

63.  Hazardous materials regulations in 49 CFR 174.14 and 177.800(d) require
transportation by rail and highway carriers without unnecessary delay, from and including the
time of commencement of the loading of materials into the rail cars until final unloading from
the trucks at destination. Delays inherent in the Alexandria permitting process and related
requirements, particularly time of day restrictions and load limits, constitute an irreconciléble
conflict with federal requirements and are thus preempted by the HMTA.

64, In addition, 49 U.S.C. 5125(c), through reference to 5112(b), has established
federal standards for the designation by states for the routing of hazardous materials within
their jurisdictions. This authority is not granted to cities, but to states in order to assure wider
coordination within the jurisdiction. A copy of Code 49 U.S.C. 5112 is attached to this
Complaint as Exhibit I.

65.  These standards include requirements for risk analyses, public processes,
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coordination with and acceptance by neighboring jurisdictions, and “reasonable routes for
motor vehicles transporting hazardous material to reach terminals, facilities for food, fuel,
repairs, and rest, and places to load and unload hazardous material.”

66. The federal standards have been implemented by the Secretary of
Transportation thfough the Federal Motor Carrier Safety Administration in 49 CFR Part 397,
Subpart C, and Subpart E describing preemption procedures.

67.  Upon information and belief, Alexandria has not developed its new permit time-
of-day, routing, and truck number limitation requirements in accordance with the DOT
“Guidelines for Applying Criteria to Designate Routes for Transporting Hazardous Materials”
referenced in 49 CFR 397.71, the public processes, consultation with affected parties, ‘the
designation of reasonable access to facilities, and other requirements of Part 397.

68.  The permit limitations imposed pursuant to the City Ordinance in either its
original or amended form are preempted as enunciated in 49 CFR 397.203. The City
Ordinance, as applied to NSRC’s transloading Facility and to cargo tank truck loading and
transportation‘operated from the Facility, is preempted under 49 U.S.C. Section 5125 of the
HMTA.

WHEREFORE, Norfolk Southern Railway Company respectfully prays that this
honorable court issue an order:

(1) enjoining and restraining Defendants City of Alexandria and Richard Baier, and
all others acting in concert or participation with said Defendants, within the jurisdiction of this
court from enforcing City Ordinance No. 5-2-27, in either its original or amended form, as
applied under the hauler permit issued by Alexandria, against NSRC and/or any of NSRC’s

agents or employees in connection with the Facility and transloading activities at the Facility, and
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access/routing for trucks operated by cargo tank truck carriers to and from said Facility, within
and/or through the City of Alexandria;

2) declaring that Original City Ordinance No. 5-2-27 is inapplicable on its face to
NSRC’s Facility and inapplicable to trucks transporting ethanol from NSRC’s Facility;

?3) declaring that Origiﬁal City Ordinance No. 5-2-27, as it has been applied by the
hauler permit issued by Alexandria to the Facility, is void for vagueness and denies NSRC due
process of law under the Fourteenth Amendment to the United States Constitution and, as a
result, the application is of no effect;

4 declaring that City Ordinance No. 5-2-27, in either its original or amended form,
as it has been applied by the hauler permit issued by Alexandria to the Facility, is preempted by
the preemptive provision of the Federal Railroad Safety Act, 49 U.S.C. §20106(a) and, as a
result, the application is of no effect;

5) declaring that City Ordinance No. 5-2-27, in either its original or amended form,
as it has been applied by the hauler permit issued by Alexandria to the Facility, is preempted by
the preemptive provision of the Interstate Commerce Commission Termination Act, 49 U.S.C.
§10501(b) and, as a result, the application is of no effect;

©6) declaring that City Ordinance No. 5-2-27, in either its original or amended form,
as it has been applied by the hauler permit issued by Alexandria to the Facility, is preempted by
the preemptive provision of the Hazardous Materials Transportation Act, 49 U.S.C. Section 5125
and, as a result, the application is of no effect;

@) declaring that City Ordinance No. 5-2-27, in either its original or amended form,
as it has been applied in the hauler permit issued by Alexandria to NSRC containing routing,

including time of day restrictions for trucks accessing the Facility and numerical limitation on

-20-




trucks accessing the Facility, is preempted by the Hazardous Materials Transportation Act, 49

U.S.C. §5125 (c) and, as a result, the application is of no effect; and

(8)

1-820848.3
06/13/2008 2:50 PM

for such other relief as the court may deem just and proper.

Respectflﬂ?;,submitted,

TR,

s
p. e
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Ga ﬂf’éﬁant A f'
Virginia State Bar No. 27558
Counsel for Norfolk Southern Railway Company
WILLCOX & SAVAGE, P.C.
One Commercial Place, Suite 1800
Norfolk, Virginia 23510
(757) 628-5500 Telephone
(757) 628-5566 Facsimile
gbrvant@wilsav.com

J. Frederick Sinclair

Virginia State Bar No. 08073

Counsel for Norfolk Southern Railway Company
J. FREDERICK SINCLAIR, P.C.

100 N. Pitt Street, Ste. 200

Alexandria, Virginia 22314

(703) 299-0600 Telephone

(703) 299-0603 Facsimile
fred@jfsinclairlaw.com
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Sec. 5-2-27 Hauling of waste materials, construction materials, etc., prohibited.

(a) Hauling waste materials of any type, building or construction supplies, materials or

equipment of any type, or dirt, debris or fill of any type is prohibited on all streets within the city,
except pursuant to a permit issued under subsection (b) of this section, or pursuant to an

exemption under subsection (e) of this section.

(b) The director of transportation and environmental services is hereby authorized to issue
permits to haul such materials or equipment over the streets within the city, subject to such
conditions and restrictions specifying the time and route for such hauling, and such additional
conditions and restrictions, as the director may deem appropriate to promote traffic safety and to
minimize disruption to established residential, commercial, institutional and other areas in the
cify.

(c) Any person who, as the owner, lessee, operator or driver of a motor vehicle or trailer,
commits, permits, directs, assists in or attempts any violation of this section shall be guilty of a
class two misdemeanor. '

(d) Any person who, as the owner of any land, building or structure to or from which such
materials or equipment are hauled, or the agent thereof having possession or control of such
property as employee, lessee, tenant, architect, builder, contractor or otherwise, commits,
permits, directs, assists in or attempts any violation of this section shall be guilty of a class two
misdemeanor.

(e) The prohibition set forth in subsection (a) of this section shall not apply to the hauling of
sgch materials or equipment to or from any specific location or site at the rate of five or fewer
trips for pickup or delivery of such materials or equipment in any consecutive thirty day period,
nor to the non-commercial hauling of such materials or equipment to or from a dwelling unit, by
a resident therein. (Code 1963, Sec. 33-28; Ord. No. 4224, 10/13/01, Sec. 1)

EXHIBIT
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Transportation a nvironmeénta
301 King Street, Suite 4130
Alexandria, Virginia 22314

703.838.4324

T & ES PERMIT

CASE NUMBER:  TES2008-00882 ISSUED: 6/3/2008 EXPIRES: 7/3/2008

LOCATION: 1000 S VAN DORN ST PROJECT NAME: HAULING

PROJECT DESCRIPTION:

Contact: Doug McNeil or Mike Webb. 757-823-5421. Hauling ethanol from transloading facility in Alexandria to various
locations via [-95.

Primary Contact : Secondary Contact ;

Norfolk Southern Railway Co
8 N Jefferson St
Roanoke VA 24042-0001

No Phone Number on Record No Phone Number on Record
License Type and Policy Number: License Type and Policy Number:
START DATE: 6/4/2008 STREET EXCAVATION INGRESS/EGRESS
END DATE: 71312008 CRANE SCAFFOLD/ LADDER
TIME: 7:00 AM - 7:00 PM DUMPSTER SIDEWALK CLOSING
INSURANCE: X HAULING: BLLOCK PARTY
POLICY #: CROSS CURB/ SIDEWALK OTHER
EXPIRES:

Pona

Any damage to the public right-of-way (sidewalk, curb & gutter or street) is the responsibility of the permittee.

The permittee is responsible for compliance with the current version of the "Virginia Work Area Protection Manual®.
Maximum protection must be given to pedestrians and motor vehicles at all times.

This permit may be revoked without notice when the privilege hereby granted is abused or exercised contrary to
ordinance or regulation. By issuing this permit, the City of Alexandria assumes no liability for injury or damage

to persons or property and the permittee shall save the City harmless from any claim resulting.

Other specific conditions as attached.

Distribution

Permitee
Police EXHIBIT

Traffic
Transportation B
Fire Dept ;

T & ES Inspector .
Office Copy City Manager ()Dﬂ«/ A

By Director of Tran;{%/rtation and (éjvironmental Services




L
2)

3)

" 'NORFOLK SOUTHERN RAILWAY CO

pprov

No dirt, mud or debris shall be tracked/spilled onto the public right-of-way.

A copy of this permit must be provided each driver. Failure to follow routing will result in revocation of this permit,
No entering the city before 7:00 a.m. No jake brakes or engine braking within the city limits. Driver shall obey all
traffic signs and markings.

Hauling route is from the Alexandria facility to Metro Road, Metro Road to Eisenhower Avenue, west on
Eisenhower Avenue to Van Dorn Street, south on Van Dorn Street and out of the city limits.
Hauling is permitted Monday through Friday, 7:00 a.m. to 7:00 p.m. only.

Hauling is limited to a maximum of 20 trucks per day.

This permit is being issued despite city concerns and objections to Norfolk Southern and its contractors relating to
the appropriateness of ethanol transloading at this location.

This permit will be revoked should this operation be halted by any governing authority,




Norfolk Southern Corporation
Law Department

Three Cormmercial Place
Norfolk, Virginia 23510-9241

_— John V. Edwards
Senior General Attorney
Writer's Direct Dial Number

Phone (757) 629-2838 June 4, 2008

Fax  (757) 5334872
E-mail  John.Edwards@nscorp.com

Via E-Mail and U.S. Mail

Joan Wagner ‘

Director of Transportation and Environmental Services
City of Alexandria

301 King Street, Suite 4130

Alexandria, VA 22314

Re: T&ES Permit No. TES2008-00882
- Dear Ms. Wagner:

Yesterday you transmitted to Doug McNeil a “permit” which purports to grant Norfolk
Southern the conditional privilege, for a period of one month, to haul ethanol from its Van Dorn
Street rail yard in Alexandria to “various locations via I-95.” The conditions in the permit
restrict the hours of operation of the facility, the number of trucks able to access the facility on a
daily basis, and the routing of the trucks once they have left the facility. Norfolk Southern did
not request this permit. In any event, the City of Alexandria does not have the authority to
impose on Norfolk Southern’s Van Dorn Street facility operating conditions of the type included
in the permit you sent to Mr, McNeil.

As representatives of the City have been previously advised, the City is precluded from
engaging in this type of regulation by the Interstate Commerce Commission Termination Act
(see 49 U.S.C. 10501(b)), the Federal Railroad Safety Act ((see 49 U.S.C. 20106(a)) and the
Hazardous Materials Transportation Act (see 49 U.S.C. 5125). In fact, as we have explained,
Section 5-2-27 of the City Code does not apply to the hauling of ethanol, gasoline or any other
similar substances.

Insofar as the routing of the trucks entering and leaving the facility is concerned, it is our
sincere belief that the route currently being used (Metro Road directly to Van Dorn and then to
the Beltway) has less of an impact on the surrounding neighborhood than the route apparently
preferred by the City. Nevertheless, in an effort to cooperate with the City, we will request that
the trucks entering and leaving the facility incident to the transportation of ethanol use the route
you have specified. We do not employ or retain the services of the truckers whose vehicles are

EXHIBIT
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Joan Wagner
June 4, 2008
Page 2

loaded at the Van Dorn Street facility and cannot guarantee that they will follow our request, but
we believe that most of them will do so.

Norfolk Southern and its predecessor rail lines have been a part of the Alexandria
community for nearly 150 years. For all of that time we have tried very hard to cooperate with
the City and to be a good corporate citizen. The operation of the ethanol facility at our Van Dorn
Street Yard is not an exception to that rule. We contacted the City more than two years ago and
advised its representatives of our intention to build and operate the facility, and during the
intervening months have tried very hard to keep the City informed and to address its concerns.
We remain committed to those objectives.

Sincerely,




Morfolk Southern Corporation Ravid T. Lawson
Thrae Commersial Place Wice President
Norfolk, Virginia 23510-9206 Industrial Products
7’5? &2‘3—-5356

June 6, 2008
. Via E-mail and U.8. Mail

Redella S. Pepper

Vice Mayor

City of Alexandria

301 King Street, Suite 2300
Alexandria, VA 22314

Dear Vice Mayor Pepper:

This letter is in reference to your request for the timeline of events and commmunications between
Notfolk Southern and the City of Alexandria officials as it relates to the development of the
ethanol transfer facility.

There have been public statements suggesting that Norfolk Southern did not communicate with
the City regarding this facility. 1 appreciate your request to clarify this point and I hope this
timeline will provide you, the Mayor, the other Council members, and the City Manager a clear
understanding of the work process and communication that began in June 2006 between the City
and Norfolk Southern,

June 20, 2006 — Blair Wimbush (Vice President — Real Estate, NS) and I met with Mayor Euille
to advise him of Norfolk Southern’s plans to develop our ethanol terminal at the Norfolk
Southern rail yard.

June 23, 2006 ~ Rob Robinson, (Director - Distribution Services, NS); Lloyd Clinginpeel
{Manager - Real Estate, NS} and I met with Mayor Euille, Jim Hartmann (City Manager),
Mark Jinks (Deputy City Manager), Rich Baier (Dirvector Transportation and Environmental
Services), Rich Josephson (Deputy Director — Department of Plamning and Zoning), and
Art Dahlberg (Director - Code Enforcement, AFD) to review Norfolk Southery’s plans to
develop the ethano! terminal at the Norfolk Southern rail yard.

August 9, 2006 — Rob Robinson; Gayle Jordan (General Solicitor, NS); Mike Webb (Manager —

Distribution Services, NS) and representatives from Norfolk Southern’s Engineering and

Environmental and Sat;ty Departments met with Art Dahlberg and D. T. Perry (Deputy Fire

Marshal, AFD) to. review the facility design. The fire department officials made several
snggestions that were all incorporated fnto the facility design.

EXHIBIT
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Redella 8. Pepper
Vice Mayor

City of Alexandria
June 6, 2008

Page2

Aungust 25, 2006 — Rich Josephson sent me an e-mail {Attachment A) regarding the city’s
position regarding a Special Use Permit and outrzach to the community.

September 18, 2006 - Bill Galanko (Vice President — Law, Norfolk Southern) provided
Mr. Josephson a written response (Attachment B) to the August 25" e-mail. Mr. Galanko’s Ietter
made the following points:

L ]

#*

The facility is a rail transportation facility that will be used by a freight rail common
carrier subject to the jurisdiction of the U.8. Surface Transporfation Board (STB) in
order to perform transportation operaﬁans and that the UT zoning ordinance is
preempted to the extent that it would requxre a permit or special use permit,

Norfolk Southern would commence work in the very near future, and anticipated that
the facility would open no later than January 2007,

Norfolk Southern worked with various local city officials to address facility design
concerns and had incorporated all modifications proposed by Alexandria fire
officials, including special spill containment facilities, additional fire hydrant
locations, foam capabilify, and additional portable fire extinguishers.

Stated that Norfolk Southern believed it was incumbent upon us to work with the
local community to address its concerns.

Suggested that, if’ desired, Norfolk Southern could speak to the ¢ity™s legal counsel.

November 7, 2006 - Bill Galanko sent a follow-up letter (Attachment ) to Mr. Josephson.
Mr. Galanko’s letter made the following points:

L 3

The letter was & follow up 1o the September 18, 2006 letter and that Norfolk Southern
had not received any response to that letter,

Norfolk Southern wanted to touch base with Mr. Josephson to keep him up to date on
the progress of the facility,

Advised that Norfolk Southern anticipates initiating terminal Improvements scon

~after Thanksgiving (2006) and that most of the work would be transparent to other

{for example, engineering work) and that some surveyors would be on the property.
Advised that terminal improvements would be completed sometime after January
2007, but the work in the coming months (late 2006/early 2007) would give Norfolk
Southern a better idea of the exact date.

Reiterated that if there was anvthing further Norfolk Southem could provide, we were
availaliie.

November 8, 2006 ~ Octoher, 2007 - Norfolk Southern continued the necessary engineering
design, modifications, and contractor bid specifications. No communication or response from
the City during this time,

Oetober 2007 — Engineering design completed and construction of the facility began, as outlined
in both letters, although later than anticipated due to enginecring & design changes/delays.




Redella 8. Pepper
Viee Mayor

City of Alexandria
June 6, 2008

Page 3

Novermber 2007 — Norfolk Southern connected to the city water line in order to get water to the
new on-site fire hydrants.

April 2, 2008 — Norfolk Southern’s facility contractor, Tony Rosenthal (Terminal Manager - RSI
Logistics), called Russell Furr of the Alexandria Fire Department and left 2 message to advise
the opening of the terminal and fo arrange to delivery the keys to the facility for the Knox Box.

April 4, 2008 — Tony Rosenthal again called Mr. Furr, left him a second message and sent a
follow up e-mail (Attachment D

April 9, 2008 — Operations at the ethanol facility commenced.

April 14, 2008 - Fire Chief Adam Thiel e-mailed me (Attachment E) to set up meeting to review

the facility operations and how the AFD could ensure they were properly prepared, trained, and
equipped to protect the facility and the city. I returned Fire Chief Thiel's e-mail {»‘Lttachment E)
and called him on the same day on his cell to discuss the facility.

April 25, 2008 — Doug McNeil (Director Distribution Services - NS}, Mike Webb, James Reiner
(Traimmaster - NS} and Jim Weglicki (Vice President Operations - RSI) met in Alexandria with
Fire Chief Thiel, Rich Baier, Mark Penn (Emergency Management Coordinator), and
George MeAndrews (Assistant City Attorney) to discuss fire protection for the terminal and
delivered a set of keys for the Knox Box.

April 28, 2008 — Chief Thiel sent Norfolk Southern a current ngeds assessment (Attachment F)
for the City of Alexandria to deal with an incident involving tulk quantities of ethanol and
followed up with a detailed list (Attachment G) on May 5,

May 7, 2008 — Norfolk Southern agreed (Attachment H) to donate a foam trailer, a set of 4
nezzle/eductors, and 1,640 gallons of foam concentrate,

May 9, 2008 — Conference call with City Staff and Fire Department to discuss the Fire
Departments needs assessment of April 29,

May 14, 2008 ~ Alexandria Fire Department sent a revised needs assessment and Norfolk
Southetn e-mailed {(Attachment I) its willingness to acquire the requested materials for the
Alexandria Five Department,

May 15, 2008 — Jim Hartmann sends a letter (Attauhment J) to the Mayor and Members of City
Council, with copy to Norfolk Southern, detailing lssues regarding the transload facility.

May 27, 2008 ~ Doug McNeil and Mike Webb gppeared before City Couneil.




Redella 8. Pepper
Vice Mayor

City of Alexandria
June 6, 2008

Page 4

June 2, 2008 - Chuck Wehrmeister (Vice President — Safety and Environmental), Doug McNeil,
other NS representatives, and I attended the Summer’s Grove Civie Association meeting,

Juie 4, 2008 — Doug MceNeil and Mike Clark (Supervisor Property Loss Prevention - NS)
attended the Alexandria LEPC mesting,

These are the primary dates and contacts as best as we can determine. If [ have inadvertently
omitted a key communication, please let me know and we will certainly include it in our
timeline.

If you have any questions, or need further clarification, please do not hesitate to call me,

Sincerely,

David T. Lawson
Vice President Industrial Products

Attachments

cc:  The Honorable Mayor William D. Euille
Councilman Ludwig P, Gaines
Councilman Rob Krupicka
Councilman Thmothy B, Lovain
Councilman Paul €. Smedberg
Councilman Justin M. Wilson
City Manager James K, Haripiann




SRR Original Meszage- .-«

From: Richard, Josephsonalexsndriava.gov [mailto:Richard.Josephsondalexandriava.gov]
Bents Priday, August 25, 2006 11:35 AM

To: dtlawsonEnscorp.com

Co: rhrebins@nscorp.con; lrolinge@nscorp.com; Ignacio.PessoaBalexandriava.gov;

Fim, Hartmann@alexandriava.gov; Mark.Jinkseslexandriava.gov;
Eileen.Fogarty@alexandriava,gov; Rish.Baier@alexandrizve.gov;

J111. Applebaun@alexandriava.gov; Arthur.Dahlbsrg@alexandriava.gov;

Jarnine . Pennel ldalexandriava. gov

Subriech: Brhanel Transfer Use

David,

I wanted to get back to you on the guestion gs to whether the proposed ethanol transfer
use at the Norfolk Southerm facility in Alexandria is a use permitted by right or reguires
2 Special Use Pexrmit. After a review of the information vou provided on the propossd
facility, we bave concluded that the use is a railread operating facllity under the OT
zene regulationg, and is permitted only with a Special Use Perwmit. Tha baszia for our
determinatdion iz that ethanol transfar is a pew uze and would copstitubte sn
intensification of the existing usze.

Please let me know if you want to pursue the Special Use Permit and we can discuss the
timing for consideration by Planning Commission and City Councll as well as outrsach to
the community.

Rich Josephzon

Deputy Diregtor

 Department of Plamning and Zoning
City of Blaxandria

301 King Street

Blexandris, VA 22314

Phons: 703-838-4868, x 3482
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. William & Galanko
Morfollk Southern Comaration Vies Presidenit.aw
Lew Department

Thras Commenial Place
Mordoll, Virginta  23510-0841

—

Weiter's Dirset Dixl Humber

- UTET) 282374

O {THYY R4 (FAX) . ;
Banalls william.galankeinscorp.com September 18, 2006

Yia Overnight Mail

r. Rich Jossphson

Deputy Director

lapaﬁmprﬁ of Planning and Zané
City of Alexandria

301 King Street

Aexandrla, VA 22314

Dear Mr. Josephson:

David Lawson has asked me fo respond to your e-mail of August 25, 2006, concerning.
the Norfolk Southem Raliway Company transivad facilty in Alexandria, Vtrgmza As you are
aware, Norfolk Southem intends to modiy this raliroad aperating facility to recelve rail cars and
to transload ethanol Hrom those rail cars to trucks, Morfolk Southern will opsrate the facility
through & contractor. You have venturad thatf this use would be a use not permitied undar the
current UT zoning, and thus Neorfolk Southern could only modify and operate the facility under s
special use permit. The transivad facility, however, s quintessentially a rail transportation facllity
that will be used by a freight rail common carder subject to the judsdiction of the U.8. Burface
Trangportation Board (*STE™ in ordar fo petform ﬁ?ﬁﬂﬁpﬂﬂ;&ziﬂﬁ operations, As such, pusuant
t0 48 U.8.C. § 10505{h), the UT zoning ordinance s preempied to the extent that it would
require  permit or a speclyl use pemit to be issued befors modification andfor operation.

The faollity will be mamly a&n adapiation of the former so-called Alexandria Intermodsl
Facllity, which property has & long history of use for varlous ratiroad purposes, [twill be open fo
any Norfolkk Southem customar seeking sthanoe! fransloading as a part of the Morfolk Southem
transportation service package. Nerfolk Southem already has received several indications of
interest from its customners, The facility will not be deveted to any partioular customer, Norfolk
Southern will comimience work in the very near future, and anticipates that the facility will be open
rie Jater than January 2007,

We helieve itimpoitant to be a good comporate ofttzen ~ to work with local officlals in
order to address concems that might adse in the madification and opeiation of our facilities, and
we belleve we have achieved that here. Accordingly, sinee June 19, 2008, Norfolk Southem has
mat with, and provided facllity plans to, various Alexandria officlals. This mctudes Mayor Bill
Euille, City Manager Jim Harkmann and Deputy Clty Manager Mark Jinks, as wall as D.T. Perry
and Art Dahlberg from the Alsxandria Flre Department. We havs mtegrai;&d all modifications
proposed by Alexandria fira officials to address perceived safely and fire concarmns, including but
nost limited to spec«fai apill containment fcilities, addilional fire hydrant locations {fnc:&udmg &
mibbile fire hydrant), foam capability, and additional poﬁabie fire extingulshers, The faciliy will
be fenced, gated and secured, and will be aperated In & safe manner in conformance wilh any
appﬁﬁabie: health and safety reguirements.

Opsrating Subsicliary: Norfalk Southern Haltwsy Company
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Mr. Josephson
Page 2
September 18, 2006

Having said that, howsver, we do note that the Interstate Commerce Commission
Tarmination Act ("ICCTA") provides that the jurisdiction of the Surface Transportation Board
("STB") over "transportation by rail carrlers” and the congtruction and opamtm of rail facilities "ls
exclusive.” 48 U.B.C. § 10501(b). Furiher, the [CCTA providss that, "excepi as othemise
provided in this part, the remedies provided under this part with respecs& io regulation of rail
fransportation are exclusive and preempt the remedies provided under Feders] or Siate law" Id.
"Tran::wﬁaﬁun i defined as including rall cars, warehouses, wharfs, plers, yards, properly,
facififies "or ather equipment of any kind related fo the movnment of passengers-or g:raperty, o
both, byrall ... and ... sendices reldted to that movement, including weceipt, delivery, slavation,
transfer in fmnsié, o stﬁraaaa handling, and inferchange of passengers and property..." 48
U.8.C. §10102(8). 1CCTA was passed in an efford to strengihen the rall t?anspaﬁaﬁﬁn system |
by reducing the regulafion of railivads and other modes of surface transportation, See 49
U.8.C. § 10101, Application of this section preempts Alexandria's zoning statute to the exent
that it would require any permit prior to the modification or operation of the facility,

Couris have repeatedly §rwcked 40 UB.C. § 10501 (h) as g basis for prﬁempﬂm of state
and local zoning, land use planning ahd p&rmzt reguirements | in tha censtmcﬁwn of frail facrimas
io be operated by ar on behalf of rall carders, See Ciivof Au . - 3 &5 )

154 F 3d 1025 8" Gir. 1998}, cert demsd 118 8.Ct. 2367 (MQQ} ( ating n:} tha sanstmctmn of
& rall line); Canadian Natior tv of Rockwood, Civ. Case No, 04-40323 {U.S.
District Court, E.D. of Michigan, Gpmmn and Order Granting Fr%irmmary Injunction) (activiies
taking place at a4 ransload facility are considerad "transpm*afmm relating fo the preemption of
peimit requxremanﬁg for the e:onsstructmn and ﬂperat ion of & transload facility); Norfolic Southern
Ralway Cor E i1, et & 1967 WL 1113847 (N.D. Ga., 1997} {intermodal
fmmlréy} There are sev&rﬁi ather cases along sfrﬁn&r lines.

Thesa decisions, and the statute that they Interpret, Implement Congress’ axpressed
irdention fo, breempt such regulations that may stand as an obstacle to an Inteistate rall caier's
ability to construct facilities or conduet interstate rail operations. Nevertheless, we befieve it
incumbent upon us to work with the focal community to address s concems. Wa have done so
in the past and we will continue to do so where t makes sense in mod lifylng the Tacility and
opening it on & timely basis to operation. Please let me know if there Is anvihing further | can
provide you, Further, if desived, { will be happy to speak with your legal counsel concerming ihis
matier. . )

Respectiully,

(A w

Wa liarn A, Galanf{o
Vice Prasident - Law

oo David Lawson




Wr. Rich Jasephson
Dept. of Planniing & Zoning
Cily of Alexandria

301 King Strest
Alexandriz, VA 22314
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Motfolk Southern Corporation 2 Witliam A, Galanko
Law Department Vive Bresidantlaw

Tree Commeraial Place
Notfolk, Virginia 23510-9247

v ~

Whriter's Diract Diat fumber

{757} GRSZITA ‘
{757} 533-4843 (FAX)
Banail: willianwgalanko@nscorgaoom

Movember 7, 2008

br. Rich Josephson

Deputy Direclor

Department of Planning and Zoning
City of Alexandria

301 King Street

Alexandria, VA 22314

Dear Mr. Josephson:

This follows up on my letter {o you dated September 18, 20086, concerning the
Norfolk Southern Railway Company ethanol fransload-facility in Alexandria, Virginia. |
do not believe that Norfolk Southem has received any response to that letter, but | did
want to make sure that 1 touched base with you and keep you up to date as we
progress.

We now anticipate initiating necessary terminal improvemnents {(previously
raviewed with appropriate city officials) soon after Thanksgiving. Although most of this
work will be transparent fo others (for example, additional engineering work), there will
be some surveyors and others working arcund the property. We now belisve that the
terminal improvements will be completed sometime after January 2007, but our work in
the corning couple of months will give us a better idea of the exact date.

Please let me know if there is anything further | can provide you. | remain
available {o speak with you concerning this.

Respectiully,

LSO

Williarm A. Galanko
Vice President - Law

ce: David Lawson

Operating Subsidiary: Morfelk Bouthern Railway Company




From: Tony Rosenthal

Sent: Friday, Apdl 04, 2008 1:29 M

Yo ‘Russell.furr@alexandriava,.gov'

Cox Kelley Minnehan

Subject: Knox Box at 1000 S. Van Dom Street

Wi, Furr.,

| am emailing fo Brrange a time to meet with you or your representative at the referenced location to set up the Knox
Box with all pertinent keys to the facllity. ’ . . :

Flease give me a call at 404-431-7489 so we can arrange a maeting. We intend {o begin our operafions Tgesday. 4/8,
and wolld {0 have the Knox Box set-up hefors then,

Thanks,

Tony Rasenthal
Terminal Manager
B3l Leasing, Inc.
www.rsilogistics.com
404-431-7499
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From: Lawson David

Sent:  Monday, April 14, 2008 9:59 AM

Tor Adam. Thisl@alexandriava.gov

Loy tWichsle Evans@alexandriava.goy; Jim Hartmann@alexandriava. gov; Cameron.Hall@alexandriava.gov;
Mchleil, Doug

Subject: RE: Ethanol transloading at the NS intermodal facility in Alexandria, YA

Adam Thiel
Fire Chief - Alexandria Fire Department

Thank you for your note and voice mail regarding Norfolk Southern's sthanol transload terminal in Alexandria. 1 will give
you 3 call on your cell today. Thanks.

David Lawson

WVice President — Industrial Products
Norfolk Southern Corporation
Morfolk, WA

{767) 823-5358 - Office

{7BT) 373-3850 - Cell

From: Adam.Thiel@alexandriava.gov [mailbe Adam, Thiel@alexandriava.gov]

Sent: Monday, April 14, 2008 8:53 AM

Tor Lawson David

Ce: Michele.Evans@alexandriava.gov; Jim Hartmann@alexandriava.gov; Cameron.Hall@alexandriava.gov
Subject: Ethanol transfoading at the NS intermodal facility In Alexandrla, VA

Mr. David T. Lawson, Vice President

Norfolk Southern Corporation

Dear Mr. Lawson:

By way of introduction, my name is Adam Thiel and I'm the "new" Alexandria fire chief.

P writing to seek your assistance with addressing the potential impacts of ethanol transloading at
the NS Intermodal facility here in Alexandria. While I'm not yet completely familiar with the history of
this facility, my present understanding is that ethanol transloading operations have hean recently
initiated on the site,

I'd like to get together with you and your team at your earliest convenience to discuss the
transloading operation and how the Alexandria Fire Department can ensure we are properly
prepared, frained, and equipped to protect your facililty and our City.

Please feel free to contact me directly using the information below, or on my mohile# 703.898.0838,
I look forward to meeting you soon.

Best regards,

Ada

6/5/2008
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Adam K. Thiel, MPA, MIFireE, CFO, CEM
Fire Chief

Alexandria Fire Department

900 Second Street

Alexandria, VA 22314

Phone: 703.838.4600

Fax: 703.548.6852

E-mail: adam.thiel@alexandriava.gov

6512008




Addoahmrent F

FIRE DEPARTMENT
300 Second Stevel
Adam K Thiel Alexandria, Virginia 22314-1395 Phone {703y 838-4600
Fire Chief Fax {T03) §35-5093

April 29, 2008

M Michael A Webh

Manager Digtiibution Services
Southern Reglon

Notfolk Southein Corporation
Three Commereial Place, Box 252
Norfolle, VA 23514

Dem Mt Webb:

The City of Alexandria {City) is keenly interested in working with the Norfolk Southern Corposation
(NS) to ensure adequate firs protection for the bulk ethanol transloading terminal located at the NS
Van Dom Intermodal Facility. Recognizing Norfolk Southern’s commendable effort to design/build
this facility with safety in mind, there are @ number of remaining issues that must be addiessed fo
help assure the City’s ability to protect life, property, and the envirorument in case of an incident
involving bulk quantities of ethanol at the facility.

As we discussed dwring our meeting on Friday, Al 25, 2008, this letter provides the cunient peeds

assessment—based on information ’?i}mﬁ. the ethanol ansloading operation that your group provided

last Friday—aof City staff fiom the Fire Depattiment (AFD), AFD Code Enforcement Bureau (Code},
AFD Office of Emergency Management (OEM), Planning and Zoning Department (P&Z), and
Transporiation and Enviionmental Services Department (T&ES). At your request, this
communication s presented as an ovesview, but we are certainly available to discuss the detafls at
your earliest convenience,

Birg Department (AFD)

Adter our meeting last Friday, AFD staff conducted a site visit to the facility and completed
installation of the facility kﬁys into the Knox Box™ rapid-entiy key system. This site visit confirnmed
the City’s need for additional equipment, supplies, and training to safely and effectively handle an
ircident invalving bulk quantities of ethanol The principal need is for a delivery system to apply a
sufficient flow of alcohol-vesistant aqueous film forming foam (AR-AFFF) to an ethanol spillffire on
the Racility; neither the AFD nor the suniounding mutual-aid jurisdictions currently possess an
approptiate delivery system. Large quantities of AR-AFFF must also be secured/maintained ina
ready state and routinely replaced according to the manufacturer’s

recommendation (i.e., when the expiration date is reached). The City reguires additional spill
response equipment/supplics to protect the environiment, especially adjacent waterways, from a bulk

alexandriava.goy




ethano] relzase. bpecaalzzed haining to contain/confine/extinguish ethanol
releases/spills/fires s also needed for AFD and mutual-aid firefighters (Fairfax and
Arlington Counties), as well as for members of the Alexandris/Aslington Hazardous
Materials Regponse Team. Qur estimate for providing the requisite
uwzpmmtfz,upphesz‘t:ammg to protect the NS ethanol transloading terminal is $321,020;
with & recurring annual maintenance (1., equipment depreciation, ongoing training, and
rotating expired AR-AFFF) cost of $5E},(}Qi},

AFD Code Enforcement Bureay (Code)
Code staff met with Mr. Tony Rosenthal of R8I Logistics (Norfolk Southern’s terminal
manager) on Monday, Apiil 28, 2008, Generally speaking, the f&m!ﬁ} is in compliance
with Section 3406 of the Fire Prevention Code (FPC) Remaining issues include: 1)
confirmation of grounding compliance for the offloading track z&ﬁfs, 2y confirmation of
secondary confainment capacity; 3) new fire hydrant flushing/finalization; 4) provision of
material safety data sheets (MSDS) for the 1500 gallon foam reservs stored on-site; and
$) development/review/approval of a comprehensive fire safity and evacnation plan for
the facility, as required by Section 404 of the FPC.

AFD Office of Emergency Management {QEM)

As discussed dwring our meeting, OEM stafl will meet with Mr. Rosenthal to conduct a
homeland security threat assessment of the facility, and will tuclude it in the City’s
overall emergency management plarming process. Additional recornmendations could
result from thess activities and will be shared with NS as soon as possible

Dmmg Qur meenng T%BS siaif Iﬁl‘s&d two issues: i} tlm mqm: grent for bulk tank
trucks leaving the facility to obtain haul permits fiom T&ES; and 2) the need for a
stotmwater pﬁllmaﬁ and prevention plan as required by the state Department of
Enviionmental Quality (DEQ).

One final issue concerns the ongeing need for collaboration between NS and the City to
provide accurate information for our eommunity concerning the NS Van Doin Intermodal
Facility and ethanol transloading terminal.

In summary, the City looks forward to working in partnership with NS to protect youm
investment, our citizens, infrastructuie, and the envitonment Since ethanol transloading
operations are undtrw&y at your mcm‘@, we know NS will continue viewing this matter
with a senge of urgency and [ look forward to om pexi discussion and/or meeting,

Please feel free to contact me anytime vig email (adam thiel@alexandriava gov) or
mobile phone (703.898.0838).

}Ema Chc}éf




Ce:

James K. Hartmann, City Manager

Michele R. Evans, Deputy Clty Manager

Mark Jinks, Deputy City Manager

Ignavcio B. Pessoa, City Attomey

George A. McAndrews, Assistant City Attotney

John Catlett, Code Enforcement Dirsctor

Faroll Hamer, Planning and Zoning Director

Stephen Milone, Planning and Zoning Division Chief

Richard Baier, Transportation and Environmental Services Director
William Skrabak, Transportation and Environmental Services Division Chief
Matk Penn, Emergency Management Coordinator

JTolm North, AFD Battalion Chief

[¥5]




ALEXANDRIA FIRE DEPARTMENT
ETHANOL NEEDS ASSESSMENT
EQUIPMENT/SUPFLIES/TRAINING

Delivery system tow vehicle, Ford F450 with utility body $55,000
Dual Foam Tote Trailer, $36,000
o 1000gpm nozzle, 660-gal concentrate capacity
Bulk-spill respouse vehicle, 24-foot box truck $95,600
o Lift gate
o . Response warning lights
o Generator
© 800 mhz radios
o Interior configuration, shelving/cargo securing devices
{4) Foam nozzles/eductors 51,400 per set $5,600
Spill/fire control equipment $55,000
Monitors
Grounding and bonding equipment
Plug and patch equipment
Absorbents
Containment pools and drums
Double diaphragm pump and supporting equipment

"

& =

08 G000

® (2} 330-gallon totes AR-AFFF $37,00 per gal. $24,420
= (20} 5-gallon pails AR-AFFF *dlready provided by NS* $0
« (15) 55-gallon drums AR-AFFF *Eguivalent quantity provided by NS* $0

» Initial ethanol awareness training *4lready provided by Cod* 50

¢ Initial ethanol response training $25,000

¢ Hazmat specialist training 525,000
o Tank car emergencies

Highway vehicle emergencies

Advanced foam application

Advanced leak/spill control

C o .

TOTAL | $371,020

ANNUAL MAINTENANCE &50,000
{(Equipment. depreciation, supply rotation, ongoing training,)

- 5/5/2008




Aliaahment B

Cooraling Subisidiany Notoik Southermn Ratway Company

Muy 7, 2008

Wir. Adam K. Thiel

Fire Chicf

Alexandeia Fire Department
Q00 Segond Street
Alengndria, VA 22314-1393

Re: Norfolk Southern Railway Company's
Ethanol Transloading Faciline Alexandria, Virginia

Dear Mr, Thicl:

Ovwer the past suveral weeks Naefodk Southerss and the Alexandria Fire Department representatives have
haul severnl very sonsiruetive discussions conserning Norfolk Scuthern’s sthunol wransloading facility in
Alexandria, Virginia. o part, those discussions have resulied fn the placement of the Knos Box rapid-
entry key system. allowing the Aleandria Fine Department access 1o the faeility af any time of any day.
We view im as an important development in what has bevome a very strong waorking relationship. We
thank you for vour involvement and review towards cur mutoal gmﬁ of safery, This letter responds to
yotil inquiry with regard to certain operations. and Turther 16 vour letter of April 29, 2008,

The facility is available for service 24 bours per day, 7 days per week, but the current operational needs
only redquire us e eperate it from 700 aum. to 6:00 pam, Monday through Friday, What this meams is thal
we generally cpen the facility 1o wacks a1 6:00 wm. though of course these trucks wre empty. Although
most Wrucks arrive grouped i the morming. due 1o the exigencies of the wanstoading operation they leave
apaced out throughour the dan, U m}u current operations, the last loaded truck may leave after 6:80 .,
bt wenerally no later than 7:00 pm. The rail .\,undmgu@smmm te support the fransload hours usually
are al sight ~ generally from 200 pn. o - Monday night through Satarday morning, but the

nature of raibroad operations is »uda that the muim st ke the waflic when available. As an intepral
part of our railesad network, we make this particular fucility available w all costomers, but corvently
traffic moves aut of the facillty destined for Springficld, VA and Fairfax, VA, generally via Interdate 03,
OF cowrse, 1l business expands or the customer base changes. then we will respond to that in service hours
and rail switching reguirements,

We are keenly avware of wour safety mission, particularly as it imvolves the increased levels of ethanol
transpertation - not only From our faeiliny but generally fram a varlety of sourees as a result of the
seonomic, L\(wummnwk and indernutional gonditions,  Given the peesence of our facility in the
community, we would be pleased o advance your ability. to deal with this, and use as reference the
Alexandria Fire Departinent Ethanod Mewds Assassment BouipmentSupphieaTraining  Hst that vou
provided to us.

The primary ethanol fire fighting agent is aleohol-resisant agquecus Sl forming fopm (AR-AFFF)L. We
have acquired a significant guantity {1630 gallons) of Ansulite 333 AR-AFFF, us well as a specialized
cuntainer for long-term storage of the sanie. We now understand Trom discussions with vou that nefther
tlie Alexandria Fire Depurtment nor any of the surrounding mutusl aid jurisdictions have the ROCUSNArY
delivery system to apply the fomn. We wre scquiring such a d&h\;uy system and foam. f;w,;gi esfeductors.




-,

Atr, Adum K. Thiel
My 7, 2008
Page 2

Hecase neither Alexendria nor any of the surrosssling mutusl aid jurﬁ‘:dic&mz‘ have the necessary
defivery system. nozzlesieductors and requisite supply of AR-AFFF, we anticipate contributing these fo
the Alexandria Fire Depariment for geneval puspose use. Further, we recognize some efficimcies could
b pained by storing those items at the Motfolk Somthern ethanol transtoad facility site. and would offer
thut fo you at no cost. fn case the Alexandria Fire Depurtment would need the equipment and foaw for
response within Alexandriz or in one of its mutwal aid jurisdictions, the Alexendria Fiee Department
wopld tove secess to it through the Knox Box. I the Alexandria Five Department chose w store the
eqztigmmm andt foam ot the facility site. such stomge would be ot Adexandrie’s risk; we will not provide
any seeurity bevond what we actuallv provide o the fucility hiself, In *}édtmm in the highly unltkely
evem that the g et 38 used w mg;omi o an eldent gt the Norfolk Scuthers ethano! transioad
facility, Norfolk Southern would reploes any wsed foam, We estimate, using vowr figuves, that the
contribution discussed in this paragraph smounts 10 nearly S90,0000 o addition, we underdand your
desire o rain Alesandria {ve fghtors i dealing with railroad smergencivs of alf kinds. We would be
plen wu,d G osponsor dn sfiendee at the ?mrmpx}ri aion Techrodogy Center. Ine, TTCT) Emergency
Response Tratning Conter,

Some ems on the Newds Assessment are ool requized or are or should be otherwise available w the
Adexandrin Fire Depurtment or s survounding mutugl wid comuumities. For example, aceording 1o the
manufscturer. the foam has a shelf Tife of 2023 vears, when properly stored, so the Adoanddia Fire
Drepartment should not hase o greas convern with regard to fomm supply rotation,  Anv Fire Departinent
vehiele with a wailer hitch should be available 1o poll the delivery systen trailer, 5o 8 Ford FI30 pick up
pruck that svould be dedicated solely to the wwing of the delivery svstem trailer seems 10 us fot iecessary,
We befigve that we have & fully dene eloped bulh-spill contaimment sysiem al the Geiliny. Further, a bulke
»,;ni response vehicle and spillfire contrsl eguipment most Hkely are already justitied Tor the Alexandria
Fire Deparoment and the surrotnding sowtaal wid Jurisdictons due o the <z§:v<sd‘» extsting movement of
son-ethanal bulk commudities moving through these jurisdictions.  Heoause we would ot own the
dedivery svstem. foam or other eguipment. and because these would ke available to Adexandriz und i
surrounding muteal wid jurisdictions Tor general ase. we are disinchined 10 provide depreciation.

worfolk Southern values the relationship we luve developed with the Alexardeia Fire Deparynent, sooks
to strengthen thar relationship. and further our nuiial safery mission. We believe ﬂ}dl wiat we have
offered in this letwer, together with the desipnbuild of the facility ftsel, constitiies s very strong
commutment W ensuring adequate Hre protection, We look forward 1o continutng o wark with vou and
putiing 1o bed any Nnal Dssues with regard 1o this tacility,

Sineerely,

L,

kY 1 ‘
/’ff 3( - )Jg .a? j
Dourg beMeil
Director Disteibution Services
Norfolk, Southern Railway

eer David Lawson, Vice President Lndustrial Products
Michael Welh, Miastager Distribotion Sersices
Joha V. Edwards, Senior General Attormey




From: IoNsil, Doug

Sent: Wednesday, May 14, 2008 11,27 PM

Tos ‘Adam. Thiel@alexandriava.goy

Ce: John.Northi@alexandriava.gov; Byron Andraws [H; Webb, Mike; Edwards, John, V; Jordan, A,

Gayle; Lawson David; Wingo, William B,; Chapman, Rebin C.; Reiner, James E.
Subject; RE: Detalled Alexandria FD Ethanol Fire/Spill Response Equipment List
Attachmends: ETHANOL RESPONSE EQUIPMENT.XLS

Adam Thiet

As a follow up to our conference call on May 9, 2008, Norfolk Southern has reviewed the attached list of Ethanol
Firel3pill Response Equipment and Supplies provided by the Alexandria Fire Department. In sumrmary this list
inciudes;

Dedicated F450 Tow Vehicle with util Ly body
Fozm Trailer with two toaded 330 gatlon totes
Set of Foam MozzlsEductors

Monitoring/Spilt Control Equipment

Because neither Alexandria nor any of the surrounding mutual aid jurisdictions have this squipment, we plan to
contribute these as well as the 1,840 galions of AR-AFFF foam on hand at the Norfolk Southern ethanol transtoading
facility to the AMexandria Fire Department for general purpnss use. Further, we recognize some efficiencies could be
gained by storing some of thess items at the Narfolk Southern site, and would offer that to you at no cost, If the
Alexandria Fire Department chooses to store any equipment andlor foam at the facility site, such storags would be at
Alexandria’s dsk; we will not provide any security beyond whal we actually pravide to the facllity itssl. In the highly
uniikaly event that the equipment is usad o respond to an incident at the Norfolk Southern ethanol transload facility,
darfolk Southern would replace any used foam, o addition, we understand your desire o iraln Alexandria fire fighters
inn dealing with railroad emergencies of all kinds. We would be plessed to sponsor one attendee per vear at the
Transportation Technelogy Center, Inc. (*TTCH") Emergency Response Training Center.

Norfolk Southern continues to value the refationship we have developed with the Alexandria Fire Department. We
Lelieve that what we have offered, together with the design/build of the faciiity itself, constitutes a very strong
commitment to ensuring adequate fire and spill protection. We look forward to continuing fo work with you to provide
fact based information fo the community.

Dauglas P, McNeil

Director Government & Distribution Services
Norfolk Southern Corporation

Three Commercial Place

Norfolk, VA 23510

{757) 823-5421

ey




At actnrent TS

City of Alexandria, Virginia

DATE:  MAY 15,2008
TO: THE HONORABLE MAYOR AND MEMBERS OF CITY COUNCIL
FROM:  JAMES K. HARTMANN, CITY MANAGER Y

SUBJECT: NORFOLK SOUTHERN CORPORATION E ' HANOL
TRANSLOADING FACILITY

In mid-April the Norfolk Southemn Corporation (NSC) began operation of an ethanol
transloading terminal at their Van Do Intermodal Facility located behind the Waste to
Energy plant. The NSC property is accessible from Metro Road, which runs between
Eisenhower Avenue and Van Dom Street (Attachment 1),

When we learned that the NSC intended to open this facility in April, City staff met to
diseuss our concerns about the fmpact of such an operation on the comnunity and what
could be done by the City government to ensure the safety and security of nearby
residents and workers, and to protect our environmental assets,

City representatives from the Alexandria Fire Department, and its Code Enforcement
Bureau and Emergency Management Office, the Transportation and Envirenrmental
Services Department and the Planning and Zoning Department have met with
representatives of NSC and discussed the operation of the terminal, as well ag Clty
concerns about the safety, environmental and truck heuling issues that may arise.

In our discussions with Norfolk Southern we have encouraged them to meet with the
community to discuss their new ethanol operation. City representatives from the Fire
Department and Bmergency Management will also attend.

Norfolk Southern’s Ethanol Transloading Operation

Efhanol 15 a grain-based fuel that is used as a motor fuel-and fuel additive. Ethanol cannot
travel in pipelines along with gasoline, because it picks up excess water and impurities.
As a result it must be transported by trucks, trains or barges. Transloading means
transferring bulk shipments from the vehiclefcontainer it one mode of trangportation
(railcars) to another mode (tanker trucks) at a terminal interchange point.

NSC ships liquid ethanol via rail car to the transloading facility, where the material is off-
loaded by the railroad’s contractor into tanker trucks for final delivery to gasoline tank
farms in Springfield and in Fairfax City. A perimeter fonce suirounds the N§C
transloading facility and, according to NSC, the active transloading track has the capacity




to handle & maximum of 20 railroad tank cars. An NSC confractor oversees the transfer of
ethanol direotly from the railcars into tanker trucks (one tank car serves approximately
four frucks).

Currently, about 16 trucks use the terminal each. day, five days a week, This number is
based on initial operations, and could change depending on the level of business in the
teriinal at any given time, According to N8C, the current hours of operation for the
facility range from 6:00 a.m. to 7:00 p.m., with transloading occurring from 7:00 a.m. to
6:00 p.m., and truck arrivals/depariures taking place from 6:00 a.m, to 7:00 p.am.
mmﬁarly, these hours are dependent on the amount of business in the terminal at any
given time, and if the operation were to expand, the maximum hours of service would be
24 hours a day, seven days a week,

Currently, only one train is transloaded at the facility per day, and switch service for
trains is provided from 5:00 p.m. to 5:00 am. five days a week. However, train arrivals
may ocenr any day of a seven-day week, or at any hour of the day, based on volume, and
crew availability.

Zoning/Legal Issues

While we are opposed to and have concerns about this type of facility, the City Attorney
advised us that the federal Surface Transportation Board (S8TB) recently issued a decision
that preempts local zoning laws that would regulate or prohibit such railroad 1ransloadmg
operations, including laws requiring a special use permit for the operation, The STB is
the successor to the Interstate Commerce Commission as the federal agency with
oversight of railroad operations. This decision is authorized pursuant to the Commerce
Clause of the U.8. Constitution, and the Interstate Commerce Commission Termination
Act of 1995 {the Act).

The City Attorney determined that the STB has unequivacally preempted local zoning
regulation even if a confractor, and not the railroad itself, handles the transloading,
provided that the contractor is acting as the agent of the railroad and is taking delivery or
loading a bulk product, without making significant processing changes to the material at
the rail site.

However, under the Act, the City Is able to enforee traditional health and safety codes,
such as building and fire prevemmn and hazardous materials regulations, so long as such
codes regulate the manner in which the use is conducted, are redsonably objective in the
standards imposed, are not applied in a discriminatory fashion, and will not have the
effect of unreasonably preventing the use.

Safety Issues
Safety is of utmost concemn to the City. NSC informed staff that in order to be prepared

for potential spills of ethanol they have created prinvary and secondary containment areas,
installed @ grounded, bonded, and monitored product transfer system, and added several




fire hydrants and eye wash stations. NSC also has installed additional fencing around the
transloading area and has provided a shed that contains a quantity of the foam needed for
a fire incident. Water cannot be used on ethanol fires. Fxghtmg ethanol fires requires a
special type of firefighting foam, which is more expensive than conventional foam,

Following a series of discussions between the Fire Department and MSC over the last few
weeks, NSC'has agreed to provide the specialized equipment and supplies (including
additional quantities of the foam discussed above) that we need. NSC will also help
provide our Firs Department with the training needed to safely and effectively handle any
incident involving large quantities of ethanol. We appreciate NSC's positive response to
our requests,

We are currently discussing with NSC specific truck hauling routes and the preparation
of a stormwater pollution and prevention plan as required by the state Department of
Environmental Quality.

We will be sending a copy of this letfer to the business and citizen associations located
nearby. We will keep City Council and community members informed as other
information becomes available.

c¢: Richard Baler, Transportation and Environmental Services Director
Tony Castrilli, Communications Director
John Catlett, Code Enforcement Director
Michele Evans, Deputy City Manager
Faroll Hamer, Planning and Zoning Director
Mark JYinks, Deputy City Magager
Steve Mason, Special Assistant to the City Manaper
Ignacio Pesson, City Attorney
Adam Thiel, Fire Chief
David Lawson, Vice President, Norfolk Southern Corporation
Robin Chapman, Manager of Public Relations, Norfolk Southern Corporation
Doug McNeil, Director, Distribution Services, Norfolk Southern Corporation
Anthony Griffin, Fairfax County Executive
William Symouds, Alexandria Superintendent of Schools
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ORDINANCE NO.

AN ORDINANCE to amend and reordain Section 5-2-27 (HAULING OF WASTE
MATERIALS, CONSTRUCTION MATERIALS, ETC., PROHIBITED) of Chapter 2
(STREETS AND SIDEWAILKS), Title 5 (TRANSPORTATION AND
ENVIRONMENTAL SERVICES) of The Code of the City of Alexandria, Virginia, 1981, as
amended.

THE CITY COUNCIL OF ALEXANDRIA HEREBY ORDAINS:

Section 1. That Section 5-2-27 of The Code of the City of Alexandria, Virginia,
1981, as amended, be, and the same hereby is, amended and reordained to read as follows:

Sec. 5-2-27 Hauling of waste materials, construction materials, etc., prohibited.

(a) Hauling waste materials of any type, building or construction supplies of any
tvpe, bulk materials or commodities of any type, heavy vehicles or equipment of any type not
licensed for street use, or dirt, debris or fill of any type is prohibited on all streets within the City,
except pursuant to a permit issued under subsection (b) of this section, or pursnant to an
exemption under subsection () of this section,

(b) The director of transportation and environmental services is hereby authorized to
issue permits to haul such materials, supplies or equipment over the streets within the City,
subject to such conditions and restrictions specifying the time and route for such hauling, and
such additional conditions and restrictions, as the director may deem appropriate to promote
traffic safety and to minimize disruption to established residential, commercial, institutional and
other areas in the City.

(c) Any person who, as the owner, lessee, operator or driver of a motor vehicle or
trailer, commits, permits, directs, assists in or attempts any violation of this section shall be
guilty of a class two misdemeanor.

(d) Amny person who, as the owner of any land, building or structure to or from
which such materials, supplies or equipment are hauled, or the agent thereof having possession
or control of such property as employee, Iessee, tenant, architect, builder, contractor or

otherwise, commits, permits, directs, assists in or attempts any violation of this section shall be
guilty of a class two misdemeanor.

(e) The prohibition set forth in subsection (a) of this section shall not apply to the
hanling of such materials, supplies or equipment (1) to or from any specific location or site at the
rate of five or fewer trips for pickup or delivery of such materials or equipment in any

consecutive thirty day period, (2) to the business location of a retail merchant for use by such

merchant in the ordinary course of such merchant’s business or fiom the business location of

such a merchant in the ordinary course of such merchant’s business to specific locations or sites,
but subject to the limitation in clause (1) for each such location or site, nor (3) to the non-

4 EXHIBIT
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commercial hauling of such materials or equipment to or from a dwelling unit, by a resident
therein.

Section 2. That this ordinance is declaratory of existing law.

Section 3. That this ordinance shall become effective upon the date and at the time
of its final passage.

WILLIAM D. EUILLE
Mayor

Introduction: 6/10/08
First Reading: 6/10/08
Publication:

Public Hearing:

Second Reading:

Final Passage:




49 USCA Sec. 20106, Preemption

*196390 49 U.S.C.A. § 20106

UNITED STATES CODE
ANNOTATED
TITLE 49.
TRANSPORTATION
SUBTITLE V--RAIL
PROGRAMS
PART A--SAFETY
CHAPTER 201--GENERAL
SUBCHAPTER I--GENERAL

Current through P.L. 110-171 (excluding
P.L. 110-161) approved January 4, 2008

§20106. Preemption

(a) National uniformity of regulation.--(1)
Laws, regulations, and orders related to railroad
safety and laws, regulations, and orders related to
railroad security shall be nationally uniform to the
extent practicable.

(2) A State may adopt or continue in force a
law, regulation, or order related to railroad safety
or security until the Secretary of Transportation
(with respect to railroad safety matters), or the
Secretary of Homeland Security (with respect to
railroad security matters), prescribes a regulation
or issues an order covering the subject matter of
the State requirement. A State may adopt or
continue in force an additional or more stringent
law, regulation, or order related to railroad safety
or security when the law, regulation, or order--

(A) is necessary to eliminate or reduce an
essentially local safety or security hazard;

(B) is not incompatible with a law,
regulation, or order of the United States
Government; and

(C) does not unreasonably burden
interstate commerce.

(b) Clarification regarding State law causes
of action.--(1) Nothing in this section shall be
construed to preempt an action under State law
seeking damages for personal injury, death, or
property damage alleging that a party--

(A) has failed to comply with the Federal
standard of care established by a regulation or
order issued by the Secretary of Transportation
(with respect to railroad safety matters), or the
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Secretary of Homeland Security (with respect to
railroad security matters), covering the subject
matter as provided in subsection (a) of this
section;

(B) has failed to comply with its own
plan, rule, or standard that it created pursuant to

a regulation or order issued by either of the

Secretaries; or

(C) has failed to comply with a State law,
regulation, or order that is not incompatible with

subsection (a)(2).

(2) This subsection shall apply to all pending
State law causes of action arising from events or
activities occurring on or after January 18, 2002.

*196391 (c) Jurisdiction.--Nothing in this
section creates a Federal cause of action on behalf
of an injured party or confers Federal question
jurisdiction for such State law causes of action.

CREDIT(S)

(Added Pub.L. 103-272, § 1(e), July 5, 1994, 108 Stat. 866,
and amended Pub.L. 107-296, Title XVII, § 1710(c), Nov.
25,2002, 116 Stat. 2319; Pub.L. 110-53, Title XV, § 1528,
Aug. 3, 2007, 121 Stat. 453.)
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*195326 49 U.S.C.A. § 10501

UNITED STATES CODE
ANNOTATED
TITLE 49.
TRANSPORTATION
SUBTITLE IV--INTERSTATE
TRANSPORTATION
PART A--RAIL
CHAPTER 105--
JURISDICTION

Current through P.L. 110-171 (excluding
P.L. 110-161) approved January 4, 2008

§ 10501. General jurisdiction

(a)(1) Subject to this chapter, the Board has
jurisdiction over transportation by rail carrier that
is—-

(A) only by railroad; or

(B) by railroad and water, when the
transportation is wunder common control,
management, or arrangement for a continuous
carriage or shipment.

(2) Jurisdiction under paragraph (1) applies only
to transportation in the United States between a
place in--

(A) a State and a place in the same or
another State as part of the interstate rail
network;

(B) a State and a place in a territory or
possession of the United States;

(C) a territory or possession of the United
States and a place in another such territory or
possession;

(D) a territory or possession of the United
States and another place in the same territory or
possession;

(E) the United States and another place in
the United States through a foreign country; or

(F) the United States and a place in a
foreign country.

(b) The jurisdiction of the Board over--

(1) transportation by rail carriers, and the
remedies provided in this part with respect to
rates, classifications, rules (including car
service, interchange, and other operating rules),
practices, routes, services, and facilities of such
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carriers; and

(2) the construction, acquisition,
operation, abandonment, or discontinunance of
spur, industrial, team, switching, or side tracks,
or facilities, even if the tracks are located, or
intended to be located, entirely in one State,

is exclusive. Except as otherwise provided in this
part, the remedies provided under this part with
respect to regulation of rail transportation are
exclusive and preempt the remedies provided
under Federal or State law.

(c)(1) In this subsection--

*195327 (A) the term  "local
governmental authority”-- -

(i) has the same meaning given
that term by section 5302(a) of this title;
and

(ii) includes a person or entity that
contracts with the local governmental
authority to provide transportation services;
and

(B) the term "mass transportation" means
transportation services described in section

5302(a) of this title that are provided by rail.

(2) Except as provided in paragraph (3), the
Board does not have jurisdiction under this part
over mass transportation provided by a local
governmental authority.

(3)(A) Notwithstanding paragraph (2) of this
subsection, a local governmental authority,
described in paragraph (2), is subject to applicable
laws of the United States related to--

(i) safety;

(ii) the representation of employees for
collective bargaining; and

(iii) employment, retirement, annuity, and
unemployment systems or other provisions
related to dealings between employees and
employers.

(B) The Board has jurisdiction under sections
11102 and 11103 of this title over transportation
provided by a local governmental authority only if
the Board finds that such governmental authority
meets all of the standards and requirements for
being a rail carrier providing transportation subject
to the jurisdiction of the Interstate Commerce
Commission that were in effect immediately
before January 1, 1996. The enactment of the ICC
Termination Act of 1995 shall neither expand nor

EXHIBIT
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contract coverage of employees and employers by
the Railway Labor Act, the Railroad Retirement
Act of 1974, the Railroad Retirement Tax Act, and
the Railroad Unemployment Insurance Act.

CREDIT(S)

(Added Pub.L. 104-88, Title I, § 102(a), Dec. 29, 1995, 109
Stat. 807, and amended Pub.L. 104-287, § 5(21), Oct. 11,
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*194657 49 U.S.C.A. § 5125

UNITED STATES CODE
ANNOTATED
TITLE 49.
TRANSPORTATION
SUBTITLE III--GENERAL
AND INTERMODAL
PROGRAMS
CHAPTER 51--
TRANSPORTATION OF
HAZARDOUS MATERIAL

Current through P.L. 110-171 (excluding
P.L. 110-161) approved January 4, 2008

§ 5125. Preemption

(a) General.--Except as provided in subsections
(b), (c), and (e) of this section and unless
authorized by another law of the United States, a
requirement of a State, political subdivision of a
State, or Indian tribe is preempted if--

(1) complying with a requirement of the

State, political subdivision, or tribe and a

requirement of this chapter, a regulation

prescribed under this chapter, or a hazardous
materials transportation security regulation or
directive issued by the Secretary of Homeland

Security is not possible; or

(2) the requirement of the State, political
subdivision, or tribe, as applied or enforced, is
an obstacle to accomplishing and carrying out
this chapter, a regulation prescribed under this
chapter, or a hazardous materials transportation
security regulation or directive issued by the

Secretary of Homeland Security.

(b) Substantive differences.—~(1) Except as
provided in subsection (c) of this section and
unless authorized by another law of the United
States, a law, regulation, order, or other
requirement of a State, political subdivision of a
State, or Indian tribe about any of the following
subjects, that is not substantively the same as a
provision of this chapter, a regulation prescribed
under this chapter, or a hazardous materials
transportation security regulation or directive
issued by the Secretary of Homeland Security, is
preempted:
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(A) the designation, .description, and
classification of hazardous material.

. (B) the packing, repacking, handling,
* labeling, marking, and placarding of hazardous
material.

(C) the preparation, execution, and use of
shipping documents related to hazardous
material and requirements related to the number,
contents, and placement of those documents.

(D) the written notification, recording,
and reporting of the unintentional release in
transportation of hazardous material.

*194658 E) the designing,
manufacturing, fabricating, inspecting, marking,
maintaining, reconditioning, repairing, or testing
a package, container, or packaging component

- that is represented, marked, certified, or sold as
qualified for use in transporting hazardous
material in commerce.

(2) If the Secretary prescribes or has prescribed
under section 5103(b), 5104, 5110, or 5112 of this
title or prior comparable provision of law a
regulation or standard related to a subject referred
to in paragraph (1) of this subsection, a State,
political subdivision of a State, or Indian tribe may
prescribe, issue, maintain, and enforce only a law,
regulation, standard, or order about the subject that
is substantively the same as a provision of this
chapter or a regulation prescribed or order issued
under this chapter. The Secretary shall decide on
and publish in the Federal Register the effective
date of section 5103(b) of this title for any
regulation or standard about any of those subjects
that the Secretary prescribes. The effective date
may not be earlier than 90 days after the Secretary
prescribes the regulation or standard nor later than
the last day of the 2-year period beginning on the
date the Secretary prescribes the regulation or
standard.

(3) If a State, political subdivision of a State, or
Indian tribe imposes a fine or penalty the Secretary
decides is appropriate for a violation related to a
subject referred to in paragraph (1) of this
subsection, an additional fine or penalty may not
be imposed by any other authority.

(¢) Compliance with section 5112(b)
regulations.--(1) Except as provided in paragraph
(2) of this subsection, after the last day of the
2-year period beginning on the date a regulation is
prescribed under section 5112(b) of this title, a

H
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State or Indian tribe may establish, maintain, or
enforce a highway routing designation over which
hazardous material may or may not be transported
by motor vehicles, or a limitation or requirement
related to highway routing, only if the designation,
limitation, or requirement complies with section
5112(b).

(2)(A) A  highway routing designation,
limitation, or requirement established before the
date a regulation is prescribed under section
5112(b) of this title does not have to comply with
section 5112(b)(1)(B), (C), and (F).

*194659 (B) This subsection and section 5112
of this title do not require a State or Indian tribe to
comply with section 5112(b)(1)(I) if the highway
routing designation, limitation, or requirement was
established before November 16, 1990.

(C) The Secretary may allow a highway routing
designation, limitation, or requirement to continue
in effect until a dispute related to the designation,
limitation, or requirement is resolved under section
5112(d) of this title.

(d) Decisions on preemption.--(1) A person
(including a State, political subdivision of a State,
or Indian tribe) directly affected by a requirement
of a State, political subdivision, or tribe may apply
to the Secretary, as provided by regulations
prescribed by the Secretary, for a decision on
whether the requirement is preempted by
subsection (a), (b)(1), or (c) of this section or
section 5119(e). The Secretary shall publish
notice of the application in the Federal Register.
The Secretary shall issue a decision on an
application for a determination within 180 days
after the date of the publication of the notice of
having received such application, or the Secretary
shall publish a statement in the Federal Register of
the reason why the Secretary's decision on the
application is delayed, along with an estimate of
the additional time necessary before the decision is
made.  After notice is published, an applicant
may not seek judicial relief on the same or
substantially the same issue until the Secretary
takes final action on the application or until 180
days after the application is filed, whichever
occurs first.

(2) After consulting with States, political
subdivisions of States, and Indian tribes, the
Secretary shall prescribe regulations for carrying
out paragraph (1) of this subsection.
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(3) Subsection (a) of this section does not
prevent a State, political subdivision of a State, or
Indian tribe, or another person directly affected by
a requirement, from seeking a decision on
preemption from a court of competent jurisdiction
instead of applying to the Secretary under
paragraph (1) of this subsection.

(e) Waiver of preemption.--A State, political
subdivision of a State, or Indian tribe may apply to
the Secretary for a waiver of preemption of a
requirement the State, political subdivision, or
tribe acknowledges is preempted by subsection (a),
(b)(1), or (c) of this section or section 5119(b).
Under a procedure the Secretary prescribes by
regulation, the Secretary may waive preemption on
deciding the requirement--

*194660 (1) provides the public at least as
much protection as do requirements of this
chapter and regulations prescribed under this
chapter; and

(2) is not an unreasonable burden on
commerce.

(f) Fees.-~(1) A State, political subdivision of a
State, or Indian tribe may impose a fee related to
transporting hazardous material only if the fee is
fair and used for a purpose related to transporting
hazardous material, including enforcement and
planning, developing, and maintaining a capability
for emergency response.

(2) A State or political subdivision thereof or
Indian tribe that levies a fee in connection with the
transportation of hazardous materials shall, upon
the Secretary's request, report to the Secretary on--

(A) the basis on which the fee is levied
upon persons involved in such transportation;

(B) the purposes for which the revenues
from the fee are used;

(C) the annual total amount of the
revenues collected from the fee; and

(D) such other matters as the Secretary
requests.

(g) Application of each preemption standard.
--Each standard for preemption in subsection (b),
(©)(1), or (d), and in section 5119(b), is
independent in its application to a requirement of a
State, political subdivision of a State, or Indian
tribe.

(h) Non-Federal enforcement standards.--
This section does not apply to any procedure,
penalty, required mental state, or other standard
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utilized by a State, political subdivision of a State,
or Indian tribe to enforce a requirement applicable
to the transportation of hazardous material.

CREDIT(S)

(Added Pub.L. 103-272, § 1(d), July 5, 1994, 108 Stat. 781,
and amended Pub.L. 103-311, Title I, §§ 107, 117(a)(2),
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120(b), Aug. 26, 1994, 108 Stat. 1674, 1678, 1681; Pub.L.
103-429, § 6(6), Oct. 31, 1994, 108 Stat. 4378: Pub.L. ‘
107-296, Title XVII, § 1711(b), Nov. 25, 2002, 116 Stat. !
2320; Pub.L. 109-59, Title VII, §§ 7122, 7123(a), 7126, f
Aug. 10, 2005, 119 Stat. 1907, 1909.)
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*194594 49 U.S.C.A. § 5112

UNITED STATES CODE
ANNOTATED
TITLE 49.
TRANSPORTATION
SUBTITLE III--GENERAL
AND INTERMODAL
PROGRAMS
CHAPTER 51--
TRANSPORTATION OF
HAZARDOUS MATERIAL

Current through P.L. 110-171 (excluding
P.L. 110-161) approved January 4, 2008

§ 5112. Highway routing of hazardous
material

(a) Application.--(1) This section applies to a
motor vehicle only if the vehicle is transporting
hazardous material in commerce for which
placarding of the wvehicle is required under
regulations prescribed under this chapter.
However, the Secretary by regulation may extend
application of this section or a standard prescribed
under subsection (b) of this section to--

(A) any use of a vehicle under this
paragraph to transport any hazardous material in
commerce; and

(B) any motor vehicle used to transport
hazardous material in commerce.

(2) Except as provided by subsection (d) of this
section and section 5125(c) of this title, each State
and Indian tribe may establish, maintain, and
enforce--

(A) designations of specific highway
routes over. which hazardous material may and
may not be transported by motor vehicle; and

(B) limitations and requirements related to
highway routing.

(b) Standards for States and Indian tribes.--
(1) The Secretary, in consultation with the States,
shall prescribe by regulation standards for States
and Indian tribes to use in carrying out subsection
(a) of this section. The standards shall include--

(A) a requirement that a highway routing
designation, limitation, or requirement of a State
or Indian tribe shall enhance public safety in the
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area subject to the jurisdiction of the State or
tribe and in areas of the United States not
subject to the jurisdiction of the State or tribe
and directly affected by the designation,
limitation, or requirement;

(B) minimum procedural requirements to
ensure public participation when the State or
Indian tribe is establishing a highway routing
designation, limitation, or requirement;

*194595 (C) a requirement that, in
establishing a highway routing designation,
limitation, or requirement, a State or Indian tribe
consult with appropriate State, local, and tribal
officials having jurisdiction over areas of the
United States not subject to the jurisdiction of
that State or tribe establishing the designation,
limitation, or requirement and with affected
industries;

(D) a requirement that a highway routing
designation, limitation, or requirement of a State
or Indian tribe shall ensure through highway
routing for the transportation of hazardous
material between adjacent areas;

(E) a requirement that a highway routing
designation, limitation, or requirement of one
State or Indian tribe affecting the transportation
of hazardous material in another State or tribe
may be established, maintained, and enforced by
the State or tribe establishing the designation,
limitation, or requirement only if--

(i) the designation, limitation, or
requirement is agreed to by the other State or
tribe within a reasonable period or is
approved by the Secretary under subsection
(d) of this section; and

(ii) the designation, limitation, or
requirement is not an unreasonable burden
on commerce;

() a requirement that establishing a
highway routing designation, limitation, or
requirement of a State or Indian tribe be
completed in a timely way;

(G) a requirement that a highway routing
designation, limitation, or requirement of a State
or Indian tribe provide reasonable routes for
motor vehicles transporting hazardous material
to reach terminals, facilities for food, fuel,
repairs, and rest, and places to load and unload
hazardous material;

(H) a requirement that a State be

T

EXHIBIT




49 USCA Sec. 5112, Highway routing of hazardous material

responsible--

(i) for ensuring that political
subdivisions of the State comply with
standards prescribed under this subsection in
establishing, maintaining, and enforcing a
highway routing designation, limitation, or
requirement; and

(ii) for resolving a dispute between
political subdivisions; and

(D a requirement that, in carrying out
subsection (a) of this section, a State or Indian
tribe shall consider--

(i) population densities;

(ii) the types of highways;

(iti) the types and amounts of
hazardous material;

(iv) emergency
capabilities;

*194596 (v) the results of
consulting with affected persons;

(vi) exposure and other risk
factors;

(vii) terrain considerations;

(viii) the continuity of routes;

(ix) alternative routes;

(x) the effects on commerce;

(xi) delays in transportation; and

(xii) other factors the Secretary
considers appropriate.

(2) The Secretary may not assign a specific
weight that a State or Indian tribe shall use when
considering the factors under paragraph (1)(I) of
this subsection.

(c) List of route designations.--In coordination

response
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with the States, the Secretary shall update and
publish periodically a list of currently effective
hazardous material highway route designations.

(d) Dispute resolution.-~(1) The Secretary shall
prescribe regulations for resolving a dispute
related to through highway routing or to an
agreement with a proposed highway route
designation, limitation, or requirement between or
among States, political subdivisions of different
States, or Indian tribes.

(2) A State or Indian tribe involved in a dispute
under this subsection may petition the Secretary to
resolve the dispute. The Secretary shall resolve
the dispute not later than one year after receiving
the petition. The resolution shall provide the
greatest level of highway safety without being an
unreasonable burden on commerce and shall
ensure compliance with standards prescribed
under subsection (b) of this section.

3)(A) After a petition is filed under this
subsection, a civil action about the subject matter
of the dispute may be brought in a court only after
the earlier of--

(i) the day the Secretary issues a final
decision; or

(ii) the last day of the one-year period
beginning on the day the Secretary receives the
petition.

(B) A State or Indian tribe adversely affected by
a decision of the Secretary under this subsection
may bring a civil action for judicial review of the
decision in an appropriate district court of the
United States not later than 89 days after the day
the decision becomes final.
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*194596 (v) the results of consulting with.
affected persons;

(vi) exposure and other risk factors;

(vii) terrain considerations;

(viii) the continuity of routes;

(ix) alternative routes;

(x) the effects on commerce;

(xi) delays in transportation; and

(xii) other factors the Secretary considers
appropriate. '

(2) The Secretaty may not assign a specific
weight that a State or Indian tribe shall use when
considering the factors under paragraph (1)(I) of
this subsection.

(c) List of route designations.--In coordination
with the States, the Secretary shall update and
publish periodically a list of currently effective
hazardous material highway route designations.

(d) Dispute resolution.--(1) The Secretary shall
prescribe regulations for resolving a dispute
related to through highway routing or to an
agreement with a proposed highway route
designation, limitation, or requirement between or
among States, political subdivisions of different
States, or Indian tribes.

(2) A State or Indian tribe involved in a dispute
under this subsection may petition the Secretary to
resolve the dispute. The Secretary shall resolve
the dispute not later than one year after receiving
the petition. The resolution shall provide the
greatest level of highway safety without being an
unreasonable burden on commerce and shall
ensure compliance with standards prescribed
under subsection (b) of this section.

(3)(A) After a petition is filed under this
subsection, a civil action about the subject matter
of the dispute may be brought in a court only after
the earlier of--

(i) the day the Secretary issues a final
decision; or

(ii) the last day of the one-year period
beginning on the day the Secretary receives the
petition.

(B) A State or Indian tribe adversely affected by
a decision of the Secretary under this subsection
may bring a civil action for judicial review of the
decision in an appropriate district court of the
United States not later than 89 days after the day
the decision becomes final.

*194597 (e) Relationship to other laws.--This
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section and regulations prescribed under this

- section do not affect sections 31111 and 31113 of

this title or section 127 of title 23.

. () Existing radioactive material routing
regulations.--The Secretary is not required to
amend or again prescribe regulations related to
highway routing designations over which
radioactive material may and may not be
transported by motor vehicles, and limitations and
requirements related to the routing, that were in
effect on November 16, 1990.

CREDIT(S)

‘(Added Pub.L. 103-272, § 1(d), July 5, 1994, 108 Stat. 769,

and amended Pub.L. 109-59, Title VII, § 7126, Aug. 10,
2005, 119 Stat. 1909,)
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