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INTRODUCTION 

 The question before the Surface Transportation Board (“STB” or “the Board”) in this 

proceeding is whether the ICC Termination Act of 1995 (“ICCTA”), 49 U.S.C. §§ 10901 et seq.,  

preempts the City of Alexandria’s (the “City’s”) authority to regulate the ethanol transloading 

conducted by RSI Leasing, Inc. (“RSI”) at the Van Dorn Yard transloading facility (“the 

Facility”), a yard owned by Norfolk Southern Railroad Co. (“NSRC”).  Following its well-

established precedent that the question whether a given transloading operation is within the 

Board’s jurisdiction is a fact-specific inquiry,1 the Board instituted this declaratory proceeding in 

a Decision issued on November 6, 2008.  The City of Alexandria, VA – Petition for Declaratory 

Order, STB Finance Docket No. 35157, slip op. at 4 (STB Service Date Nov. 6, 2008) (the 

“November 6 Decision”).  Although the November 6 Decision denied the City’s request to take 

discovery, the Board directed the parties to submit further information in order to provide a 

complete factual basis for the final decision.   

NSRC’s Response offers carefully selected facts in its attempt to provide support for the 

position that the RSI operation at the Van Dorn Yard is within the Board’s jurisdiction.  

                                                 
1 Town of Babylon and Pinelawn Cemetery – Petition for Declaratory Order, STB Finance Docket No. 35057 (STB 
Served Feb. 1, 2008), slip op. at 2. 
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Although the City does not dispute the accuracy of most of those selected facts, NSRC did not 

provide all the facts relevant to the Board’s inquiry, thereby presenting an incomplete and 

therefore misleading picture of the transloading operation.  In particular, the testimony of NSRC 

and RSI employees in litigation between the City and NSRC and RSI in ongoing litigation before 

the U.S. District Court for the Eastern District of Virginia, as well as a close analysis of the 

contract between NSRC and RSI, make clear that this transloading operation is more similar to 

the transloading operations in cases where the Board declined to extend its jurisdiction, such as 

Town of Babylon, supra; Town of Milford, MA – Petition for Declaratory Order, STB Finance 

Docket No. 34444 (STB Served Aug. 12, 2004) and Hi-Tech Trans., LLC – Petition for 

Declaratory Order – Newark, NJ, STB Finance Docket No. 34192 (Sub-No. 1) (STB Served 

Aug. 14, 2003).   

Accordingly, the City provides additional information responsive to the November 6 

Decision focusing in particular on the following questions posed by the Board: 

• Who schedules the transloading, and who collects the fees for the transloading? 

• What is the extent of the involvement of RSI and its affiliates in the ownership 
and construction of the Facility, delivery of the ethanol to the tank cars, the 
unloading activities that take place at the Facility, and redelivery of the ethanol to 
blending facilities? 

• What specific measures does NS take to control, monitor, and supervise the 
operation of the Facility?   

November 6 Decision at 4. 

DISCUSSION 

NSRC Does Not Conduct the Ethanol Transloading Operation 
 
 To put this issue in complete context, [                                                                                                          

 

                                                                       ]  Deposition of David Lawson, p. 34 (Oct. 16, 

2008), excerpts of which are attached as Exhibit A.  Instead of hiring its own personnel to carry 
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out transloading at facilities throughout the NSRC system, the railroad engages “independent 

contractors who are experts in bulk transfer and distribution” to run its facilities.  See 

http://www.nscorp.com/nscportal/nscorp/Customers/Distribution%20Network/Facilities 

/Bulk.html?facilityType=BULK.  Many of these NSRC-owned facilities are marketed as 

Thoroughbred Bulk Transfer (“TBT”) terminals. 

 RSI is one those expert independent contractors upon whom NSRC relies to conduct 

transloading operations.  RSI operates transloading facilities adjacent to NSRC rails in Buffalo, 

NY; Baltimore, MD; Grand Rapids, MI; Petersburg, VA; and Somerset, KY.  See 

http://rsilogistics.com/terminals.aspx.  While RSI leases the terminal property from NSRC in 

Buffalo, it operates at the other four locations under license as TBT terminals.  Deposition of 

Kelley Minnehan, pp. 12-14 (Sept. 17, 2008), excerpts of which are attached as Exhibit B.   

 NSRC’s relationship with RSI at the Van Dorn Facility is structured differently, although 

the net result is that RSI conducts, and is ultimately responsible for, all aspects of the actual, 

physical transloading of ethanol from tank car to truck.  Rather than a lease or license agreement, 

a contract defines the relationship between NSRC and RSI at the Facility.  NSRC has structured 

the contractual relationship between the parties to make it appear as if NSRC is ultimately in 

control of the transloading operation.  But as detailed below, that appearance is not borne out by 

the substance of Contract No. 19543 between NSRC and RSI. 

That NSRC’s role in the Facility is minimal is made evident at a global level by its frank 

acknowledgement that the Contract is designed to take advantage of the federal preemption 

provisions of the ICCTA.  When asked why NSRC chose to engage RSI as a contractor at the 

Facility instead of as a licensee or lessee as it has in all other locations, David Lawson, Vice 

President of Industrial Products, NSRC, stated that one factor driving that decision was [         
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                                 ]  Lawson Dep., pp. 30-31.  If NSRC actually had that control over the 

process, the Board’s analysis here might have a different outcome.  However, the facts confirm 

that NSRC has at best a superficial level of control. 

Moreover, this simply begs a more fundamental question:  If NSRC wanted the benefits 

of ICCTA preemption, why not perform the transloading itself?  In the end, it is clear that NSRC 

wants the benefits of a transloading facility located adjacent to its line in the City without the 

burdens of such an operation.  Thus it has structured the Contract with RSI in a way that creates 

the appearance of NSRC control, while in fact shifting to RSI control and responsibility, both 

physical and financial, for virtually every aspect of the transloading operation, including bearing 

the financial responsibility to shippers for the transloading. 

RSI Performs All Transloading Tasks 

 As an initial matter, RSI was involved in the planning and construction of the Facility in 

Alexandria from early on.  Because RSI has expertise in the field of bulk commodity 

transloading, and because NSRC planned from the start to engage RSI as a contractor to run the 

Facility, NSRC consulted with RSI numerous times during construction of the Facility – before a 

contract was in place between them – to ensure that the infrastructure would support its business 

plans.  See, e.g., E-mail from Charlie McMillan, NSRC, to Chris Birck and Kelley Minnehan, 

RSI, April 20, 2007 (sharing revised bid sheet for construction of the Facility), attached as 

Exhibit C; E-mail from Kelley Minnehan, RSI, to Mike Webb, NSRC, Nov. 9, 2007 (“I was just  
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at Alexandria yesterday . . . looking over the work the contractor was doing on the water line . . . 

.”), attached as Exhibit D.  So while RSI does not have an ownership interest in the property, it 

played a key role in developing the Facility. 

 Having played a key role in the design of the Facility, RSI performs virtually all the 

functions required to transload ethanol at the Facility: 

• RSI performs the physical labor involved in the day-to-day transloading process. 
Contract No. 19543, ¶ A.A.(ii), attached to NRSC’s July 2, 2008 Response to 
Petition for Declaratory Order as Appendix P; Deposition of Anthony Rosenthal, 
pp. 21-28 (Sept. 17, 2008), attached hereto as Exhibit E. 

• RSI owns the equipment required to run the transloading operation, including the 
portable pumps and hoses. Contract No. 19543, ¶ 1.A.(ii).xiii; Minnehan Dep., p. 
20. 

• RSI coordinates with trucking companies regarding transloading schedules. 
Rosenthal Dep., pp. 62-68 & 76-79. 

• RSI coordinates with truck drivers regarding the required paperwork and 
movement of trucks into and out of the Facility.   Rosenthal Dep., pp. 76-80 & 
124. 

• RSI directs NSRC to remove specific tank cars when they are empty and to place 
full tank cars in specific positions on the transloading track at the Facility. 
Rosenthal Dep., pp. 53 & 116-121; Deposition of James Reiner, pp. 25-27 (Sept. 
19, 2008), attached as Exhibit F. 

• RSI calculates the track occupancy charges (“TOCs”) required under the Contract 
and Tariff 9238-E and serves as NSRC’s billing agent to collect those charges. 
Contract No. 19543, App. C; Minnehan Dep., pp. 33-34 & 38-39. 

• RSI is liable for damage to property caused during transloading operations and 
must insure against such damage. Contract No. 19543, ¶ 3.C. 

• RSI is liable to shippers for any failure to transload ethanol pursuant to their 
agreements with NSRC.  Contract No. 19543, ¶ 1.G. 

• RSI must provide security for the Facility. Contract No. 19543, ¶ 1.A.(ii).ix. 

• RSI is partially liable for any untraceable site environmental contamination at the 
Facility since transloading operations began.  Contract No. 19543, ¶ 3.A.d. 
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 In addition to supplying all the expertise and physical labor required to transload ethanol 

at the Facility, RSI also performs all the communication and scheduling tasks that are required 

for the operation to run successfully.  The first notification that RSI receives that tank cars laden 

with ethanol are bound for the Van Dorn Yard to be transloaded is an e-mail from the shippers 

themselves directly to Anthony Rosenthal, RSI Terminal Manager at the Facility.  Rosenthal 

Dep., pp. 40-41.  RSI next receives notification from NSRC that the tank cars have arrived in 

Alexandria and are available for transloading.  Id. at p. 41.  Loaded tank cars remain on storage 

tracks until RSI receives notice from the ethanol receivers that tank trucks are to be dispatched to 

the Facility to pick up ethanol.  Id. at 63-65.  RSI then directs NSRC to switch the required tank 

cars onto the transloading track in the Facility by providing a switch list to NSRC Central Yard 

Operations in Atlanta.  Id. at pp. 51-53.  RSI communicates with the trucking companies and 

ethanol receivers regarding their arrival and transloading schedule, generates bills of lading for 

the ethanol, and conducts the transloading in its entirety.  Id. at pp. 56, 63-65 & 72.  RSI also 

follows up with the receivers after each transload to verify that it occurred.  Id. at pp. 69-72. 

In contrast, NSRC has virtually nothing to do with coordinating the schedule for 

transloading ethanol at the Facility.  In its response to the Board’s question about scheduling, 

NSRC provides no information about NSRC’s role and describes RSI’s role vaguely as 

providing “an interface” with each receiver of ethanol.  Its role as “interface” is, in fact, to 

provide all communication, coordination and transloading services necessary to transload the 

ethanol. 

NSRC’s limited role in the transloading operation is seen further in the discrete and 

limited other roles it plays in connection with the transloading: 

• [                                                                                                                                                          
     ]  Lawson Dep., pp. 36 & 41. 
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• [                                                                                    ].  Id. at pp. 40-41.   

• NSRC switches the rail cars into and out of the Facility but only at the direction of 
RSI.  Reiner Dep., pp. 25-27. 

• [                                                                   ] and pays for certain maintenance of 
the yard surrounding the facility.  Minnehan Dep., p. 19; Lawson Dep., pp. 12-14. 

• NSRC pays RSI a fee for each gallon of ethanol transloaded at the Facility and a 
percentage of all billed TOCs.  Contract No. 19543, App. C.   

RSI Is Ultimately Responsible For Transloading 

NSRC correctly points out that it enters into shipping contracts that include transloading 

as part of a bundled service.  However, that fact by itself should not be dispositive if the railroad 

does not also have control over and responsibility for the transloading.  As detailed above, NSRC 

does not control the transloading; review of the Contract makes it clear that RSI, not NSRC, has 

ultimate financial responsibility for the transloading. 

 Pursuant to the Contract between RSI and NSRC, RSI will indemnify NSRC for “any 

actions” filed against the railroad related to completion of its contractual duties.  Contract No. 

19543, ¶ 1.G.  Thus, even though NSRC has entered into the contracts to provide transloading 

services, RSI is responsible in every sense for the execution of those contracts.  RSI’s 

fundamental assumption of the responsibilities, liability and burdens of the transloading 

operation is further reflected in other provisions of the RSI Contract: 

• RSI is required to provide security for the Facility, even though it does not own or 
lease the site.  Contract No. 19543, ¶ 1.A.(ii).ix. 

• RSI agreed to share liability for indeterminate environmental contamination at the 
Facility.  Contract No. 19543, ¶ 3.A.d. 

• RSI is responsible for “all normal maintenance, repair and replacement to and of 
the Facility and its constituent parts, including but not limited to plumbing, lights, 
wash systems, compressors, wash facilities, scales, gates, meters, and lights, and 
for any required certification thereof.”  Contract No. 19543, App. B, ¶ (M).  
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• RSI is required to insure against damages caused by truckers receiving 
transloaded ethanol at the Facility.  Contract No. 19543, App. E, ¶ 6(d); 
Minnehan Dep., p. 44.   

Collectively, these provisions effectively shift the physical and financial risks and burdens of the 

transloading operation from NSRC to RSI.  Notwithstanding NSRC’s efforts to create the 

illusion that it is responsible for this service, the reality of the circumstances demonstrates that in 

fact RSI is the key player here.  While the railroad is “holding itself out as providing the 

services” and is “interact[ing] with the shippers, quot[ing] rates, bill[ing] and collect[ing], see 

Canadian National Ry. Co. v. City of Rockwood, 2005 WL 1349077 (E.D. Mich. 2005), the 

above explanation of the full spectrum of services involved and of the control over what occurs 

at the Facility confirms that the services there are not provided by NSRC.  If NSRC first held 

itself out as the provider of this service - which it does - and second, actually conducted or 

controlled the operation - which it does not - then NSRC might be able to claim legitimately that 

this is a railroad operation.   

The lack of NSRC control over what actually occurs here distinguishes this facility from 

the one at issue in the Canadian National case.  While NSRC includes the service as part of its 

contracts, the facts confirm that it is not controlling this operation.  Courts and this Board have 

recognized that in each case, the substance of what occurs must control, not the form that may be 

offered to the public, as a means of evading local scrutiny.  See, e.g., Lone Star Steel Co. v. 

McGee, 380 F.2d 640, 648 (5th Cir. 1967) (“‘whether a transportation agency is a common 

carrier depends not upon its corporate character or declared purposes, but upon what it does.’”) 

(internal quotations omitted).  Where, as here, the transloading is in reality fully within the 

control of RSI not NSRC, the Board should not allow NSRC to succeed in its attempts to wrap 

this essentially non-railroad operation in the cloak of preemption. 
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MOTION FOR PROTECTIVE ORDER 
 

 The City of Alexandria, VA (“the City”) hereby moves for a protective order pursuant to 

49 C.F.R. § 1104.14(b), in order to allow the City to submit to the Surface Transportation Board 

(the “Board”) under seal its Reply to the Board’s November 6, 2008 Decision in STB Finance 

Docket No. 35157.  The Confidential Version of the City’s Reply is submitted under separate 

cover marked “Confidential – Filed Under Seal Subject to a Request for a Protective Order” 

pursuant to 49 C.F.R. § 1104.14(a).  A Public Version is also submitted today. 

 The City makes this motion because its Reply contains excerpts of deposition testimony 

and documents obtained by the City in discovery in ongoing litigation before the Eastern District 

of Virginia with Norfolk Southern Railway Co. (“NSRC”) and RSI Leasing, Inc. (“RSI”).  

Norfolk Southern Ry. Co. v. City of Alexandria, et al., Case No. 1:08-CV-618 (E.D. Va.).  Some 

of the deposition testimony contains confidential proprietary information relating to the 

commercial terms of NSRC’s relationship with RSI and details regarding the ethanol 

transloading business at NSRC’s Van Dorn Yard.  If made public, such information has the 

potential to be competitively damaging to NSRC.   

 The City requests that the Board issue a protective order in the form that is attached to 

this Motion as Appendix A.  The proposed form relies upon and is substantially the same as the 

September 9, 2008 Stipulated Protective Order between the parties in the ongoing district court 



litigation.  A copy of the Protective Order from the District Court is attached as Appendix B.  

The parties have agreed that information disclosed in the course of discovery in that proceeding 

may be used in the instant proceedings before the Board, so long as the information is relevant to 

the inquiries posed in the November 6 Decision in this proceeding.   

 While the proposed Protective Order follows the standard form for such orders, the City 

notes that the parties agreed to modify the Board’s standard provisions related to disclosure of 

and access to information and documents designated or stamped as “HIGHLY 

CONFIDENTIAL.  First, while the disclosure of such information is generally limited to outside 

parties and consultants subject to their signing a confidentiality undertaking, in this instance, the 

parties agreed that such information may be disclosed to certain City personnel in addition to 

outside counsel and consultants:  the City Attorney, the Assistant City Attorney, Rich Baier, 

Tom Culpepper and Joan Wagner.  These individuals are subject to the same requirement of 

signing a confidentiality undertaking.   

 Second, the parties established a procedure whereby any party with a need to access 

“HIGHLY CONFIDENTIAL” information or documents may notify the opposing party to 

identify the information and to whom it is to be disclosed.  The opposing party has 24 hours to 

either consent or object to the additional disclosure.  In the event the opposing party objects to 

the disclosure, such documents must not be disclosed until the objection in resolved either by 

agreement of the parties or by the Court. 
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APPENDIX A 
 



APPENDIX A 
 

PROTECTIVE ORDER 
 

1. For purposes of this Protective Order:  

 (a)  “Confidential Documents” means documents and other tangible materials 

containing or reflecting Confidential Information.  

 (b)  “Confidential Information” means traffic data (including but not limited to 

waybills, abstracts, study movement sheets, and any documents or computer tapes containing 

data derived from waybills, abstracts, study movement sheets, or other data bases, and cost work 

papers), the identification of shippers and receivers in conjunction with shipper-specific or other 

traffic data, the confidential terms of contracts, confidential financial and cost data, and other 

confidential or proprietary business or personal information.  

 (c)  “Designated Material” means any documents designated or stamped as 

“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” in accordance with paragraph 2 or 3 of 

this Protective Order, and any Confidential Information contained in such materials.  

  (d)  “Proceedings” means those before the Surface Transportation Board (“the 

Board”) concerning any directly related proceedings covered by STB Docket No. 35157, and any 

related proceedings before the Board, and any judicial review proceedings arising from the same 

or from any related proceedings before the Board. 

  (e)  “STB” means the U.S. Surface Transportation Board. 

2. If any party to these Proceedings determines that any part of a document it 

submits, discovery request it propounds, or a discovery response it produces, or a transcript of a 

deposition or hearing in which it participates, or of a pleading or other paper to be submitted, 

filed or served in these Proceedings contains Confidential Information or consists of Confidential 

Documents, then that party may designate and stamp such Confidential Information and  



Confidential Documents as “CONFIDENTIAL.” Any information or documents so designated or 

stamped as “CONFIDENTIAL” shall be handled as provided for hereinafter.  

3.  If any party to these Proceedings determines that any part of a document it 

submits, discovery request it propounds, discovery response it produces, transcript of a 

deposition or hearing in which it participates, or a pleading or other paper to be submitted, filed 

or served in these Proceedings contains shipper-specific rate or cost data, trackage rights 

compensation levels or other competitively sensitive or proprietary information, then that party 

may designate and stamp such Confidential Information as “HIGHLY CONFIDENTIAL.”  Any 

information or documents so designated or stamped “HIGHLY CONFIDENTIAL” shall be 

handled as provided hereinafter.  

4.  Information and documents designated or stamped as “CONFIDENTIAL” may 

not be disclosed in any way, directly or indirectly, to any person or entity except to an employee, 

counsel, consultant, or agent of a party to these Proceedings, or an employee of such counsel, 

consultant, or agent, who, before receiving access to such information or documents, has been 

given and has read a copy of this Protective Order and has agreed to be bound by its terms by 

signing a confidentiality undertaking substantially in the form set forth at Exhibit A to this Order.  

5.  Information and documents designated or stamped as “HIGHLY 

CONFIDENTIAL” may not be disclosed in any way, directly or indirectly, to any employee of a 

party to these Proceedings, or to any other person or entity except to outside counsel, the City 

Attorney, the Assistant City Attorney, Rich Baier, Tom Culpepper, Joan Wagner and/or outside 

consultant to a party to these Proceedings, or to an employee of such outside counsel or outside 

consultant, who, before receiving access to such information or documents, has been given and 

has read a copy of this Protective Order and has agreed to be bound by its terms by signing a 

confidentiality undertaking substantially in the form set forth at Exhibit B to this order.   
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6. In the event that a party determines that additional individuals need access to 

“Highly Confidential” documents, the party must notify the opposing party (1) identifying the 

individual or individuals to whom the party would like to disclose “Highly Confidential” 

documents, and (2) identifying the “Highly Confidential” documents to be disclosed, after which 

the opposing party has 24 hours to either consent or object to the additional disclosure.  If the 

opposing party objects to the additional disclosure, the “Highly Confidential” documents will not 

be disclosed until the objection is resolved either by agreement of the parties or by the Court. 

7. Any party to these Proceedings may challenge the designation by any other party 

of information or documents as “CONFIDENTIAL” or as “HIGHLY CONFIDENTIAL” by 

filing a motion with the STB to adjudicate such challenges.  

8.  Designated Material must be kept either in the office of outside counsel or in the 

office of the City Attorney, may not be copied and may not be used for any purposes, including 

without limitation any business, commercial or competitive purposes, other than the preparation 

and presentation of evidence and argument in the Proceedings, any related proceedings before 

the District Court, and/or any judicial review proceedings in connection with the Proceedings 

and/or with any related proceedings. 

9.  Any party who receives Designated Material in discovery shall return or destroy 

such materials and any notes or documents reflecting such materials (other than file copies of 

pleadings or other documents filed with the STB and retained by outside counsel for a party to 

these Proceedings) at the earlier of:  (1) such time as the party receiving the materials withdraws 

from these Proceedings, or (2) the completion of these Proceedings, including any petitions for 

reconsideration, appeals, or remands.  

10.  No party may include Designated Material in any pleading, brief, discovery 

request or response, or other document submitted to the STB unless the pleading or other 

document is submitted under seal pursuant to the rules of this Board.  
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11.  No party may present or otherwise use any Designated Material at a hearing in 

these Proceedings, unless that party has previously submitted, under seal, all proposed exhibits 

and other documents containing or reflecting such Designated Material to the STB to whom 

relevant authority has been lawfully delegated by the STB, and has accompanied such 

submission with a written request that the STB (a) restrict attendance at the hearing during any 

discussion of such Designated Material, and (b) restrict access to any portion of the record or 

briefs reflecting discussion of such Designated Material in accordance with this Protective Order.  

12.  If any party intends to use any Designated Material in the course of any 

deposition in these Proceedings, that party shall so advise counsel for the party producing the 

Designated Material, counsel for the deponent, and all other counsel attending the deposition.  

Attendance at any portion of the deposition at which any Designated Material is used or 

discussed shall be restricted to persons who may review that material under the terms of this 

Protective Order.  All portions of deposition transcripts or exhibits that consist of, refer to, or 

otherwise disclose Designated Material shall be filed under seal and be otherwise handled as 

provided in paragraph 9 of this Protective Order.  

13.  To the extent that materials reflecting Confidential Information are produced by a 

party in these Proceedings, and are held and/or used by the receiving person in compliance with 

paragraphs 1, 2 or 3 above, such production, disclosure, holding, and use of the materials and of 

the data that the materials contain are deemed essential for the disposition of this and any related 

proceedings and will not be deemed a violation of 49 U.S.C. § 11904 or of any other relevant 

provision of the ICC Termination Act of 1995.  

14.  All parties must comply with all of the provisions of this Protective Order unless 

the STB determines that good cause has been shown warranting suspension of any of the 

provisions herein.  

 4



 5

15.  Nothing in this Protective Order restricts the right of any party to disclose 

voluntarily any Confidential Information originated by that party, or to disclose voluntarily any 

Confidential Documents originated by that party, if such Confidential Information or 

Confidential Documents do not contain or reflect any Confidential Information originated by any 

other party.  



EXHIBIT A 
 

UNDERTAKING 
 

CONFIDENTIAL INFORMATION 
 
 I,______________________________, have read the Protective Order served on 
_______________, governing the production and use of Confidential Information and 
Confidential Documents in STB Docket No. 35157, understand the same, and agree to be bound 
by its terms.  I agree not to use or to permit the use of any Confidential Information or 
Confidential Documents obtained pursuant to that Protective Order, or to use or to permit the use 
of any methodologies or techniques disclosed or information learned as a result of receiving such 
data or information, for any purpose other than the preparation and presentation of evidence and 
argument in STB Docket No. 35157, before the Surface Transportation Board (“Board”), and/or 
any judicial review proceedings in connection with STB Docket No. 35157.  I further agree not 
to disclose any Confidential Information, Confidential Documents, methodologies, techniques, 
or data obtained pursuant to the Protective Order except to persons who are also bound by the 
terms of the Order and who have executed Undertakings in the form hereof, and that, at the 
conclusion of this Proceeding (including any proceeding on administrative review, judicial 
review, or remand), I will promptly destroy any documents containing or reflecting materials 
designated or stamped as “CONFIDENTIAL,” other than file copies, kept by outside counsel, of 
pleadings and other documents filed with the Board.   
 I understand and agree that money damages would not be a sufficient remedy for breach 
of this Undertaking and that the Parties or other parties producing Confidential Information or 
Confidential Documents shall be entitled to specific performance and injunctive and/or other 
equitable relief as a remedy for any such breach.  I further agree to waive any requirement for the 
securing or posting of any bond in connection with such remedy.  Such remedy shall not be 
deemed to be the exclusive remedy for breach of this Undertaking, but shall be in addition to all 
remedies available at law or equity. 
 
 
Signed: ___________________________________ 
 
Position: __________________________________ 
 
Affiliation:_________________________________ 
 
Date: _____________________________________ 



EXHIBIT B 
 

UNDERTAKING 
 

HIGHLY CONFIDENTIAL MATERIAL 
 
 I, _____________________________, am outside [counsel] [consultant] [other] for 
[Party to Proceeding], for whom I am acting in this Proceeding.  I have read the Protective Order 
served on ___________________, governing the production and use of Highly Confidential 
Information and Highly Confidential Documents in STB Docket No. 35157, understand the 
same, and agree to be bound by its terms.  I agree not to use or to permit the use of any Highly 
Confidential Information or Highly Confidential Documents obtained pursuant to that Protective 
Order, or to use or to permit the use of any methodologies or techniques disclosed or information 
learned as a result of receiving such data or information, for any purpose other than the 
preparation and presentation of evidence and argument in STB Docket No. 35157 before the 
Surface Transportation Board (“Board”), or any judicial review proceedings in connection with 
STB Docket No. 35157.  I further agree not to disclose any Highly Confidential Information, 
Highly Confidential Documents, methodologies, techniques, or data obtained pursuant to the 
Protective Order except to persons who are also bound by the terms of the Order and who have 
executed Highly Confidential Undertakings in the form hereof.  I also understand and agree, as a 
condition precedent to my receiving, reviewing, or using copies of any information or documents 
designated or stamped as “HIGHLY CONFIDENTIAL,” that I will take all necessary steps to 
assure that said information or documents be kept on a confidential basis by any outside counsel 
or outside consultants working with me, that under no circumstances will I permit access to said 
materials or information by employees of my client or its subsidiaries, affiliates, or owners.  At 
the conclusion of this Proceeding (including any  proceeding on administrative review, judicial 
review, or remand), I agree to promptly destroy any documents containing or reflecting 
information or documents designated or stamped as “HIGHLY CONFIDENTIAL,” other than 
file copies, kept by outside counsel, of pleadings and other documents filed with the Board.  
 I understand and agree that money damages would not be a sufficient remedy for breach 
of this Undertaking and that the Parties or other parties producing Highly Confidential 
Information or Highly Confidential Documents shall be entitled to specific performance and 
injunctive and/or other equitable relief as a remedy for any such breach.  I further agree to waive 
any requirement for the securing or posting of any bond in connection with such remedy.  Such 
remedy shall not be deemed to be the exclusive remedy for breach of this Undertaking, but shall 
be in addition to all remedies available at law or equity. 
 
 
Signed: ___________________________________ 
 
Position: __________________________________ 
 
Affiliation:_________________________________ 
 
Date: _____________________________________ 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

NORFOLK SOUTHERN RAILWAY 

COMPANY, 

Plaintiff, 

FILE 

SEP - 9 2008 

CLERK, US DISTRICT COURT 
ALEXANDRIA. VIRGINIA 

V. Case No. l:08-CV-618 

Case No. l:08-CV-618 

CITY OF ALEXANDRIA, et at., 

Defendants. 

CITY OF ALEXANDRIA, 

Counterclaim Plaintiff, 

v. 

NORFOLK SOUTHERN RAILWAY 

COMPANY, 

Counterclaim Defendant, 

and 

RSI LEASING, INC., 

Third Party Defendant. 

STIPULATED PROTECTIVE ORDER 

THIS DAY came the parties, by counsel, and pursuant to the Federal Rules of Civil 

Procedure and move for entry of an agreed protective order; 

AND IT APPEARING to the Court for good cause shown that the order should be 

entered, it is hereby ORDERED that documents disclosed pursuant to this litigation will be 

handled as follows: 

1. For purposes of this Protective Order: 

1 
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(a) "Confidential Documents" means documents and other tangible materials 

containing or reflecting Confidential Information. 

(b) "Confidential Information" means traffic data (including but not limited to 

waybills, abstracts, study movement sheets, and any documents or computer tapes containing 

data derived from waybills, abstracts, study movement sheets, or other data bases, and cost work 

papers), the identification of shippers and receivers in conjunction with shipper-specific or other 

traffic data, the confidential terms of contracts, confidential financial and cost data, and other 

confidential or proprietary business or personal information. 

(c) "Designated Material" means any documents designated or stamped as 

"CONFIDENTIAL" or "HIGHLY CONFIDENTIAL" in accordance with paragraph 2 or 3 of 

this Protective Order, and any Confidential Information contained in such materials. 

(d) "Proceedings" means those before the U.S. District Court for the Eastern 

District of Virginia ("District Court") concerning the complaint, counter-complaint and any other 

directly related proceedings covered by Docket No. l:08-CV-618, and any related proceedings 

before the District Court, and any judicial review proceedings arising from the same or from any 

related proceedings before the District Court. 

2. If any party to these Proceedings determines that any part of a document it 

submits, discovery request it propounds, or a discovery response it produces, or a transcript of a 

deposition or hearing in which it participates, or of a pleading or other paper to be submitted, 

filed or served in these Proceedings contains Confidential Information or consists of Confidential 

Documents, then that party may designate and stamp such Confidential Information and 

Confidential Documents as "CONFIDENTIAL." Any information or documents so designated or 

stamped as "CONFIDENTIAL" shall be handled as provided for hereinafter. 
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3. If any party to these Proceedings determines that any part of a document it 

submits, discovery request it propounds, or a discovery response it produces, or a transcript of a 

deposition or hearing in which it participates, or of a pleading or other paper to be submitted, 

filed or served in these Proceedings contains shipper-specific rate or cost data, trackage rights 

compensation levels or other competitively sensitive or proprietary information, then that party 

may designate and stamp such Confidential Information as "HIGHLY CONFIDENTIAL." Any 

information or documents so designated or stamped "HIGHLY CONFIDENTIAL" shall be 

handled as provided hereinafter. 

4. Information and documents designated or stamped as "CONFIDENTIAL" may 

not be disclosed in any way, directly or indirectly, or to any person or entity except to an 

employee, counsel, consultant, or agent of a party to these Proceedings, or an employee of such 

counsel, consultant, or agent, who, before receiving access to such information or documents, 

has been given and has read a copy of this Protective Order and has agreed to be bound by its 

terms by signing a confidentiality undertaking substantially in the form set forth at Exhibit A to 

this Order. 

5. Information and documents designated or stamped as "HIGHLY 

CONFIDENTIAL" may not be disclosed in any way, directly or indirectly, to any employee of a 

party to these Proceedings, or to any other person or entity except to outside counsel, the City 

Attorney, the Assistant City Attorney, Rich Baier, Tom Culpepper, Joan Wagner and/or outside 

consultant to a party to these Proceedings, or to an employee of such outside counsel or outside 

consultant, who, before receiving access to such information or documents, has been given and 

has read a copy of this Protective Order and has agreed to be bound by its terms by signing a 

confidentiality undertaking substantially in the form set forth at Exhibit B to this order. 
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6. In the event that a party determines that additional individuals need access to 

"Highly Confidential" documents, the party must notify the opposing party (1) identifying the 

individual or individuals to whom the party would like to disclose "Highly Confidential" 

documents and (2) identifying the "Highly Confidential" documents to be disclosed, after which 

the opposing party has 24 hours to either consent or object to the additional disclosure. If the 

opposing party objects to the additional disclosure, the "Highly Confidential" documents will not 

be disclosed until the objections is resolved either by agreement of the parties or by the Court. 

7. Any party to these Proceedings may challenge the designation by any other party 

of information or documents as "CONFIDENTIAL" or as "HIGHLY CONFIDENTIAL" by 

filing a motion with the District Court or with a magistrate judge or other officer to whom 

authority has been lawfully delegated by the District Court to adjudicate such challenges. 

8. Designated Material must be kept either in the office of outside counsel or in the 

office of the City Attorney, may not be copied and may not be used for any purposes, including 

without limitation any business, commercial or competitive purposes, other than the preparation 

and presentation of evidence and argument in the Proceedings, any related proceedings before 

the District Court, and/or any judicial review proceedings in connection with the Proceedings 

and/or with any related proceedings. 

9. Any party who receives Designated Material in discovery shall return or destroy 

such materials and any notes or documents reflecting such materials (other than file copies of 

pleadings or other documents filed with the District Court and retained by outside counsel for a 

party to these Proceedings) at the earlier of: (1) such time as the party receiving the materials 

withdraws from these Proceedings, or (2) the completion of these Proceedings, including any 

petitions for reconsideration, appeals, or remands. 
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10. No party may include Designated Material in any pleading, brief, discovery 

request or response, or other document submitted to the District Court unless the pleading or 

other document is submitted under seal pursuant to the rules of this Court. 

11. No party may present or otherwise use any Designated Material at a District Court 

hearing in these Proceedings, unless that party has previously submitted, under seal, all proposed 

exhibits and other documents containing or reflecting such Designated Material to the District 

Court, to a magistrate judge or to another officer to whom relevant authority has been lawfully 

delegated by the District Court, and has accompanied such submission with a written request that 

the District Court, the magistrate judge or other officer (a) restrict attendance at the hearing 

during any discussion of such Designated Material, and (b) restrict access to any portion of the 

record or briefs reflecting discussion of such Designated Material in accordance with this 

Protective Order. 

12. If any party intends to use any Designated Material in the course of any 

deposition in these Proceedings, that party shall so advise counsel for the party producing the 

Designated Material, counsel for the deponent, and all other counsel attending the deposition. 

Attendance at any portion of the deposition at which any Designated Material is used or 

discussed shall be restricted to persons who may review that material under the terms of this 

Protective Order. All portions of deposition transcripts or exhibits that consist of, refer to, or 

otherwise disclose Designated Material shall be filed under seal and be otherwise handled as 

provided in paragraph 9 of this Protective Order. 

13. To the extent that materials reflecting Confidential Information are produced by a 

party in these Proceedings, and are held and/or used by the receiving person in compliance with 

paragraphs 1,2 or 3 above, such production, disclosure, holding, and use of the materials and of 

[-832283.1 

09/02/2008 

Case 1:08-cv-00618-JCC-TRJ     Document 14      Filed 09/09/2008     Page 5 of 7



the data that the materials contain are deemed essential for the disposition of this and any related 

proceedings and will not be deemed a violation of 49 U.S.C. 11904 or of any other relevant 

provision of the ICC Termination Act of 1995. 

14. All parties must comply with all of the provisions of this Protective Order unless 

the District Court or a magistrate judge or other officer exercising authority lawfully delegated 

by the District Court determines that good cause has been shown warranting suspension of any 

of the provisions herein. 

15. Nothing in this Protective Order restricts the right of any party to disclose 

voluntarily any Confidential Information originated by that party, or to disclose voluntarily any 

Confidential Documents originated by that party, if such Confidential Information or 

Confidential Documents do not contain or reflect any Confidential Information originated by any 

other party. 

Entered this 7 day of ^K^^*^, 2008 

/s/Thomas Rawles Jones, Jr. 

Judge 

WE ASK FOR THIS: 

Gary A. Bryant 

Virginia State Bar No. 27558 

Counsel for Norfolk Southern Railway Company 

and RSI Leasing, Inc. 

WILLCOX & SAVAGE, P.C. 

One Commercial Place, Suite 1800 

Norfolk, Virginia 23510 

(757) 628-5500 Telephone 

(757) 628-5566 Facsimile 

gbrvant(a),wilsav.com 
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J. Frederick Sinclair 

Virginia State Bar No. 08073 

Counsel for Norfolk Southern Railway Company 

and RSI Leasing, Inc. 

J. FREDERICK SINCLAIR, P.C. 

100 N. Pitt Street, Ste. 200 

Alexandria, Virginia 22314 

(703) 299-0600 Telephone 

(703) 299-0603 Facsimile 

fred@i fsinclairlaw.com 

W. Eric Pilsk, Esquire 

Charles A. Spitulnik, Esquire 

Counsel for the City of Alexandria 

KAPLAN KIRSCH & ROCKWELL, LLP 

1001 Connecticut Avenue, N.W., Ste. 905 

Washington, DC 20036 

Telephone: (202) 955-5600 

epilsk@kaplankirsch.com 

cspitulnik@kaplankirsch.com 

Christopher P. Spera, Esquire 

Ignacio B. Pessoa, Esquire 

Counsel for the City of Alexandria 

OFFICE OF THE CITY ATTORNEY 

301 King Street, Ste. 1300 

Alexandria, Virginia 22314 

Telephone: (703) 838-4433 

Christopher.Spera@AlexandriaVa.Gov 
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